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ABSTRACT 

• This document presents and explains Executive Order 
1124 6, the order prohibiting discrimination under federal contracts 
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MEMORANDUM TO COLLEGE AND UNIVERSITY PRESIDENTS 



As the new academic year begins^ I wish to bring to your attention 
the requirement that all universities and colleges with Federal contracts 
comply with Executive Order 11246, * ^Nondiscrimination Under Federal 
Contracts. We expect that all affected colleges and universities will 
henceforth be in compliance with the Order and its implementing regula- 
tions as stated in the following guidelines. 

While these guidelines address themselves to compliance with the 
Executive Order, for your information we have also attached as appendices 
other civil rights laws affecting institutions of higher education and 
over which this Office has enforcement responsibility. 

We hope that you will become familiar with these guidelines and 
laws and direct your staff and faculty to make every effort to abide by 
thera. 

The Department of Health, Education, and Welfare stands ready to 
assist in every way possible so that all institutions of higher education 
will be able to meet the requirements of the Executive Order and other 
Federal requirements regarding nondiscriminatory treatment. 

Additional copies of these guidelines are available from the Regional 
Office for Civil Rights in your area or from the Public Information Office 
Office for Civil Rights, Department of Health, Education, and Welfare, 
Washington, D.C. 20201. 
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I. LEGAL PROVISIONS 



The Office for Civil Rights (OCR) in the Department of Health, 
Education, and Welfare (HEW) is responsible for the enforcement in 
institutions^ of higher education of Executive Order 11246, as amended 
by Executive Order 11375 (Tab A), which imposes equal employment 
oppotrtunity reqv^irements upon Federal contractors, and upon construc- 
tion contractors on projects receiving Federal assistance from HEW. 

Ex ecutive Order 112<^^6, as amended 

In signing a Government contract or subcontract in excess of 
$10,000 the contractor agrees that it * 'will not discriminate against 
any employee or applicant for employment because of race, color, 
religion, sex or national origin," and that it **wlll take affirma- 
tive action to ensure that applicants are employed and that employees 
are treated during employment * ' without regard to these factors. In 
the event of the contractor's noncompliance with the nondiscrimination 
clauses of the contract, or with the rules and regulations of the 
Secretary of Labor, the contract may be cancelled, tetmineted, or 
suspended in whole or in part ^ and the contractor may be declared in- 
eligible for further Government contracts. 

Part II of the Executive Order sets forth other contractor 
obligations, enforcement procedures, and administrative responsibili- 
ties^ Part III of the Executive Order describes the equal opportunity 
obligations of applicants for Federal assistance involving construction. 

The equal employment opportunity obligations of Federal con- 
tractors apply to all employment by a contractor, and not solely to 
employment associated with the receipt or use of Federal funds. The 
specific obligations of nondiscrimination and affirBiative action 
associated with the Executive Ordtn^ apply and are enforceable by the 
Office for Civil Rights only in the case of contracts, not grants.* 

Regulations of t he Department of Labor 

The requirements of the Executive Order are implemented by the 
regulations of the Department of Labor (41 Code of Federal Regulations 
Chapter 60). ^ Part 60-1 , * 'Obligations of Contractors and Subcontractors" 
(Tab B), sets forth matters of general applicability, including the 
scope of coverage of. the Executive Order, the obligations of employers 
subject to that coverage, administrative requirements applicable to 
Federal agencies, steps in investigation and enforcement of compliance 
with the Order, and guidance for filing complaints of discrimination. 
Sanctions and OCR investigative procedures are discussed at Tab I. 



*Where a grantee of funds for construction participates in construction 
under the grant, its employment is subject to the requirements of the 
equal opportunity clause during the tern of participation. When such 
grantee or applicant for Federal funds is an agency or instrumentality 
of a state or local government, only such agency or Instrumentality is 
subject to the clause. 
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Revised Order No. 4 and Non-public Institutions 

Revised Order No. 4 (Part 60-2) (Tab C) , which implements and 
supplements Section 60-1.40 of Part 60-1, requires each private 
institution contractor with 50 or more employees and a contract in 
excess of $50,000 to develop and maintain a written affirmative 
action program within 120 days of receipt of such a contract. 
Section 60-1.40 and Revised Order No. 4 set forth the required 
contents of such a program, including directions for analyses of the 
contractor's work force and employment practices, steps to be taken 
to improve recruitment, hiring, and promotion of minority persons and 
women, and other specific procedures to assure equal employment 
opportunity. 

Revised Order No. 4 and Public Institutions 

While all contractors, both public and private, are required to 
implement an affirmative action program, at present, the basic re- 
quirement of Revised Order No. 4 that a contractor maintain a written 
affirmative action plan is not applicable to public institutions 
(those under state or local control) (see 41 CFR 60-1 .5(a) (4)). 
Public institutions are nevertheless required to take action to ensure 
nondiscriirtination and to comply with the Executive Order and regula- 
tions other than Order No. 4. In our judgment, a public institution 
can best carry out these obligations by conducting the kinds of 
analyses required of non-public institutions, and organizing in written 
form its plans to overcome problems of- past discrimination. 

In addition, the regulations which set forth the procedures for 
conducting compliance reviews of all contractors, including public 
institutions, require written commitments as to ** the precise actions 
to be taken and dates for completion*' to overcoma any deficiencies 
which a compliance review identifies (41 CFR 60-1.20). These '^precise 
actions" and **dates for completion," which must be provided in 
writing by a public Institution following an HEW compliance review, 
will ordinarily be similar in content to the written affirmative action 
commitments required as a matter of regulation of non-public institu- 
tions (41 CFR 60-2.11). 

On October 4, 1972, the Department of Labor will announce in the 
Federal Register its intention to amend the regulations to remove the 
present exemption of public educational ins tltui:ions from the require- 
ment of maintaining a written affirmative action plan. When effective, 
all educational institutions, both public and private, will have the 
same affirmative action obligations under the Executive Order/ 

Nondiscrimination and Affirmative Action in the Executive Order 



'Executive Order 11246 embodies two concepts: nondiscrimination 
and affirmative action. 

Nondiscrimination requires the elimination of all Pv^^r-f ng t^ift- 
^ criminatory conditions, whether purposeful or inadvertent. A university 
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contractor must carefully and systematically examine all of Its 
employment policies to be sure that they do not, if Implemented as 
stated, operate to the detriment of any persons on grounds of race, 
color, religion, sex or national origin. The contractor must also 
ensure that the practices of those responsible in matters of em- 
ployment. Including all supervisors, are nondiscriminatory. 

Affirmative action requires the contractor to dp more than ensure 
employment neutrality with regard to race, color, religion, sex, and 
national origin. As the phrase implies, affirmative action requires the 
employer to make additional efforts to recruit, employ and promote 
qualified members of groups formerly excluded, even if that exclusion 
cannot be traced to particular discriminatory actions on the part of 
the employer. The premise of the affirmative action concept of the 
Executive Order is that unless positive action is undertaken to overcome 
the effects of systemic institutional forms of exclusion and discrimination, 
a benign neutrality in employment practices will tend to perpetuate the 
status quo ante indefinitely. . 

Who is Protected by the Executive Order 

The nond 1 s c r Imln at 1 on requirements of the Executive Order apply to 
all persons, whether or not the individual is a member of a conven- 
tionally defined '^minority group.'* . In other words, no person may be 
denied employment or related benefits on grounds of his or her race, 
color, religion, sex, or national origin. 

"^^^ afftnnatlve action requirements of determining underutlllza- 
tion, setting goals and timetables and taking related action as detailed 
in Revised Order No. 4 were designed to further employment opportunity 
for women and minorities. Minorities are defined by the Department of 
Labor as Negroes, Spanish-surtiamed, American Indians, and Orientals. 

Goals and Timetables 

As a part of the affirmative action obligation. Revised Order 
No. 4 requires a contractor to determine whether women and minorities 
are * 'underutilized " in its employee work force and, if that is the 
case, to develop as a part of its affirmative action program specific 
goals and timetables designed to overcome that underutilizatlon. (See 
Tab J) UnderutllizatioTi is defined in the regulations as * 'having 
fewer women or minorities in a particular job than would reasonably be 
expected by their availability." 

Goals are projected levels of achievement resulting from an 
analysis by the contractor of its deficiencies, and of what it can, 
reasonably do to remedy them, given the availability of qualified minor- 
ities and women and the expected turnover in its work force. Establish- 
ing goals should be coupled with the adoption of genuinie and effective 
techniques and procedures to locate qualified members of groups which 
have previously been denied opportunities for employment or advancement 
and to eliminate obstacles within the structure and operation of the 
institution (e.g. discriminatory hiring or promotion standards) which 
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advLcemln?''" °' groups from securing employment or 

The achievement of goals is not the sole measurement of a con- 
tractor s compli,-mce, but represents a primary threshhold for de- 
termining a contractor 's.'1-evel of performance and whether an issue 
of compliance exists. If th4 contractor falls short of its goals 
at the end of the period it, has, set, that failure in itself does not 
require a conclusion of noncompliance. It does, however, require a 
determination by the contractor as to why the failure occurred. If 
the goals were not met because the number of employment openings was 
inaccurately estimated, or because of changed employment market 
conditions or the unavailability of women and minorities with the 
specific qualifications needed, but the record discloses that the 
contractor followed its affirmative action program, it has complied 
with the letter and spirit of the: Jxecutive Order. If, on the other 
hand, it appears that the cause for failure was an inattention to 
the nondiscrimination and affirmative action policies and procedures 
set by the contractor, then the icontractor may be found out of 
compliance. It should be emphasized that while goals are required 
<Iuotas are neither required nor permitted by tha Executive Order ' 
When used correctly, goals are an indicator of probable compliance 
and achievement, not a rigid or exclusive measure of perform^ce. 

Nothing in the Executive Order requires that a university 
contractor eliminate or dilute standards which are necessary to the 
successful performance of the institution's educational and research 
functions. The affirmative action concept does not require that a 
university employ or promote any persons who are unqualified. The 
concept does require, however, that any standards or criteria which 
have had the effect of excluding women and minorities be eliminated, 
unless the contractor can demonstrate that such criteria are condi-' 
tions of successful performance in the particular position involved. 

II- PERSONNEL POLICIES AND PRACTICES 

An employer must establish in reasonable detail and make 
available upon request the standards and procedures which govern all 
employment practices in the operation of each organizational unit, 
including any tests in use and the criteria by which qualifications 
for appointment , retention, or promotion are judged. It should be 
determined whether such standards and criteria are valid predictors 
of job performance, including whether they are relevant to the- 
duties of the particular position in question. This requirement 
should not ignore or obviate the range of permissible discretion 
which has characterized employment judgments , particularly in the 
academic area. Where such' discretion appears to have operated to 
deny equality of opportunity, however, it must be subjected to 
rigorous examination and its discriffi.inatory effects eliminated. 
There are real and proper limits on the extent to which criteria for 
academic employment can be explicitly articulated; however, the 
absence of any articulation of such criteria provides oppor-tunities 
for arbitrary and discriminatory employment decisions. 
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Recruitment 

Recruitment is the process by which an Institution or department 
within an institution develops an applicant pool from which hiring 
decisions are made. Recruitment may be an active process , in which 
the institution seeks to communis; ite its G^nployment needs to candi- 
dates through advertisement, word-of -mouth notification to graduate 
schools or other training programs, disciplinary conventions or job 
registers. Recruitment may also be the passive function of including 
in the applicant pool those persons who on their own initiative or by 
unsolicited recommendation apply to the institution for a position. 

In both academic and nonacad^^mic areas , universities must re- 
cruit women and minority persons as actively as they have recruited 
white males. Some universities, for example, have tended to recruit 
heavily at institutions graduating exclusively or predominantly 
non-minority males, and have failed to advertise in media which would 
reach the minority and female communities, or have relied upon personal 
contacts and friendships which have had the effect of excluding from 
consideration women and minority group persons. 

In the academic area, the informality of word-of-mouth recruiting 
and its reliance on factors outside the knowledge or control of the 
university makes this method particularly susceptible to abuse. In 
addition, since women and minorities are often. not in word-of-mouth 
channels of recruitment, their candidacies may not be advanced with the 
same frequency or strength of endorsement as they merit, and as their 
white male colleagues receive. 

The university contractor must examine the recruitment activities 
and policies of each unit responsible for recruiting. Where such an 
examination reveals a significantly lower representation of women or 
minorities in the university's applicant pool than would reasonably be 
expected from their availability in the work force, the contractor must 
modify or supplement its recruiting policies by vigorous and systematic 
efforts to locate and encourage the candidacy of qualified women and 
minorities. Where policies have the effect of excluding qualified 
women or minorities, and where their effects cannot be mitigated by tKe 
implementation of additional policies , such policies must be ellmlTiated. 

An expanded search network should include not only the traditional 
avenues through which prbmising candidates have been located (e.g. , in 
the case of academic appoiutments, direct letters to graduate depart- 
mentSj or in the' case of nonacademlc appointments , advertising in com- 
munity newspapers) .In addition, to the extent that it is necessary to 
overcome underutllization, the university should search in areas and 
channels previously unexplored. 

Certain organizations such as those mentioned in Revised Order 
No. 4 may be prepared to refer women and minority applicants. For 
faculty and administrative appointments, disciplinary 
associations j including committees and caucus groups, should be con- 
^taeted and their facilities for employee location and referral used., 
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Particularly in the case of academic personnel, potentially fruitful 
channels of recruitment include the following: 



a. 



advertisements in appropriate professional journals and iob 
registries; 



b. unsolicited applications or inquiries; 

c. women teaching at predominantly women's colleges, minorities 
teaching at predominantly minority colleges; 

d. minorities or women professionally engaged in nonacademic 
positions, such as industry, government, law firms, hospitals; 

e. professional women and minorities working at independent 
research institutions and libraries; 

f . professional minorities and women who have received signifi- 
cant grants or professional recognition; 

g. women and minorities already at the institution and elsewhere 
working In research or other capacities not on the academic ladder; 

h. minority and women doctoral recipients , from the contractor's 
own institution and from other institutions, who are not 
presently usitr; their professional training; 

1. women and minorities presently candidates for graduate degrees 
at the institution and elsewhere who shovr promise of out- 
standing achievement (some institutions have developed pro- 
grams of support for completion of doctoral programs with a 
related possibility of future appointment) ; 

j. minorities and women listed in relevant professional files, 
registries and data banks, including those which have made- a 
particularly conscientious effort to locate women and minority 
persons • 

It should be noted that a contractor is required to make explicit 
Its commitment to equal emplojmient opportunity in all recruiting an- 
nouncements or advertisements. It may do this by indicating that it is 
an ' 'equal opportunity employer. " It Is a violation of the Executive 
Order, hovever, for a prospective employer to state that only members 
of a particular minority group or sex will be considered. 

Where search committees are used to locate candidates for appoint- 
ment, they can best carry out the above measures when they are composed 
of persons willing and able to explore new avenues of recruitment. 
Effective search committees should, if possible. Include among their 
members women and minority persons. 

Policies which exclude recruitment at predominantly minority 
colleges and universities restrict the pool of qualified minority faculty 
Pp9p" from which prospective appointees may be chosen. Even if the intent of 
^j^^ such policies may be to prevent the so-called "raiding" of minority 
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faculty by predominantly white institutions, • 3 violate the 

nondiscrimination provision of the Executi^^ their effect 

is to deny opportunity for employment on g ^ea to race* 

Such policieo have operated to the serious ^ig^ of students 

and teachers at minority institutions by denying tnem notice of research 
and teaching opportunities , assistantships , endowed professorships and 
many other programs which might enhance their potential for advancement, 
whether they choose to stay at a predominantly minority institution or 
move to a non-minority insititution. 

Minorities and women are frequently recruited only for positions 
thought to be for minorities and women, such as equal employment pro- 
grams, ethnic studies, or women's studies. While these positions may 
have a particular suitability for minority persons and women, institu- 
tions must not restrict consideration of women and minorities to such 
areas, but should actively recruit them for any position for which they 
may be qualified. 

Hiring 

Once a nondiscriminatory applicant pool has been established 
through recruitment, the process of selection from that pool must also 
carefully follow procedures designed to ensure nondis crimination <> In 
all cases, standards and criteria for employment should be made 
reasonably explicit, and should be accessible to all em and 
applicants. Such standards may not overtly draw a distinction based 
on race, sex, color , religion, or national origin, nor may they be applied 
inconsistently to deny equality of opportunity on these bases. 

In hiring decisions, assignment to a particular title or rank 
may be discriminatory. For example, in many institutions women are 
more of ten assigned initially to lower academic ranks than are men. 
A study by one disciplinary association showed that women tend to be 
offered a first appointment at the r^k of Instructor rather than the 
rank of Assistant Professor three times more often than men with 
identical qualifications. Where there is no valid basis for such 
differential treatment, such a practice is in violation of the 
Executive Order. 

Recruiting and hiring decisions which are governed by unverified 
assumptions about a particular individual's willingness or ability to 
relocate because of his or her race or sex are in violation of the 
Executive Order. For example, university personnel responsible for 
employment decisions should not assume that a woman will be unwilling 
to accept an offer because of her marital status , or that a minority 
person will be unwilling to live in a predominantly white community. 

Institutional policies regarding the employment of an institu- 
tion's own graduates must not be applied in any manner which would 
deny opportunities to women and minorities • A university must give 
equal consideration to its graduate students regardless of their race 
or sex for future faculty positions, if the institution employs its own 
graduates ^ 
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In the area of academic appointments, a nondiscriminatory selection 
process does not mean that an institution should indulge in ''reverse 
discrimination" or '^preferential treatmeni." which leads to the selec- 
tion of unqualified persons over qualified ones. Indeed, to take such 
action on grounds of race, ethnicity, sex or religion constitutes dis- 
crimination in violation of the Executive Order. 

It should also be pointed out that nothing in the Executive Order 
requires or permits a contractor to fire, demote or displace persons on 
grounds of race, color, sex, religion, or national origin in order to 
fulfill the affirmative action concept of the Executive Order. Again 
to do so would violate the Executive Order. Affirmative action goals ' 
are to be sought through recruitment and hiring for vacancies creat-d by 
normal growth and attrition in existing positions. 

^Unfortunately, a number of university officials have chosen to 
explain dismissals, transfers, alterations of job descriptions, changes 
in promotion potential or fringe benefits, and refusals to hire not on 
the basis of merit or some objective sought by the university adiidnis- 

aside from the Executive Order, but o that such actions 

and other * 'preferential treatment regardless of merit" are now re- 
quired by Federal law. Such statements constitute either a misunder- 
standing of the law or a willful distortion of it. In either case 
where they actually reflect decisions not to employ or promote on ' 
grounds of^race, color, sex, religion or national origin, they consti- 
tute a vioxatlon of the Executive Order and other Federal laws . 

Anti-nepotism Policies • 

^ Policies or practices which prohibit or limit the simultaneous 
employment of two members of the same family and which have an adverse 

Impact upon one sex or the other arc in violation of the Executive 
order. For example, because men have traditionally been favored in 
employment over women, anti-nepotism regulations In most cases operate 
to deny employment opportunity to a wife rather than to a husband. 

If an Institution's regulations against the simultaneous em- 
ployment of husband and wlf< are discriminatory on their face Ce e 
applicable to « 'faculty wives ") , or If they have in practice served 
in most instances to deny a wife rather than a husband employment or 
promotion opportunity , salary increases , or other employment benefits , 

they should be altered or abolished in order to mitigate their 
discriminatory Impact. 

- Stated or implied presumptions against the consideration of more 
than one member of the same family for employment by the same institu- 
tion or within the same academic department also tends to limit the 
opportunities avaiilable to woraen more than to men. 

If an individual has been denied opportunity for employment 
advancement or. benefits on the basis of an anti-nepotism rule or * 
P'**^'^^*^^' that action is discriminatory and is prohibited under the 
Yp- Executive Order. Institutional regulations which set reasonable 
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restrictions on an individual's capacity to fimction as judge or advo- 
cate in specific situations involving a member of his or her immediate 
family &re permissible where they do not have the effect of denying 
equal : employment opportunity to one sex over the other.* 

Placement , Job Classif i catio n Ass ignment 

A contractor must examine car^^ni its job category assignments 
and treatment of individuals within a single job classification. Ex- 
perience shows that Individuals of one sex or race frequently tend to 
be * ^clustered " in certain job classifications , or in certain depart- 
ments or divisions within an institution. Most often those classif ica^ 
ticns or departments In whicdi women or minorities ar to be 

lower paid , and have less opportunity for advancement than those to 
which non-minority males are assigned. 

Where there are no valid or substantial differences in duties or 
qualifications between different job classif ications, and where persons 
in the classifications are segregated by race, color, religion, sex, or 
national or igln, those separate ai^sslf ications must be eliminated or merged. 
For example, where male administrative aides and female administrative 
assistants are performing the same duties and bear the same responsibilities , 
but are accorded different salaries and advancement opportunities , and 
where the separate classifications upon examination yield no valid 
distinctions , the separate classifications must be eliminated or merged. 

In academic employment, minorities and women have sometimes been 
classified as * ^research associates , ' * * 'lecturers • • or similar cate- 
gories of employment which do not carry with them the benefits and 
protections of regular academic appointment , and from which promotion 
is rare, while men with the same qualifications are appointed to regular 
faculty positions. Such sex- or minority-segregated classification is 
discriminatory and must be eliminated. In addition, appropriate 
remedies must be afforded those persons previously assigned to such 
classifications. 

Training 

To eliminate discrimination and assure equal opportunity In 
promotion, an employer should Initiate necessary remedial, job training 
and work study programs aimed at upgrading specific skills. This Is 
generally applicable in the case of nonacademlc employees, but may 
also be relevant in the case of academic employees as , for example, in 
providing opportunities to participate In research projects, or to 
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*For an iadicatlon of what should constitute * 'reasonable restriction, ' • 
see the policy statement of the American Association of University 
Professors on * ^Faculty Appointment and Family Relationship , " which 
suggests that **f acuity members should neither initiate or participate 
in institutional decisions involving a direct benefit (Initial appoint- 
ment, retention, promotion, salary, leave of absence, etc.) to members 
of their iimnediate families . ' • 
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gain new prof essioral skills through leave policies or special programs 
offered by the instifzution . 

In institutions where in-service training programs are one of the 
ladders to administrative positions, minorities and women must be ad- 
mitted Into these programs on an equal basis with non -minority men. 
Furthermore, opportun? • a for training may not b a limited to positions 
x^ich are , 

The employment of students by an institution is subject to the 
Sii Tie considerations of nondiscrimination and affirmative action as is 
all other employment in an Institution. 

Promotion 

A contractor's policies and practices on promotion should be made 
reasonably explicit, and administered to ensure that women and minorities 
are not at a disadvantage. A contractor is also obligated to make 
special efforts to ensure that women and rainorities in its work force 
are given equal opportunity for promotion. Specif ically , 41 CFR 60-2.24 
states that this result may be achieved through remedial » work study and 
job training progr^s ; through career counseling programs ; through the 
posting and announcement of promotion opportunities; and by the valida- 
tion of all criteria for promotion. 

Termination 

Where action to terminate has a disproportionate effect upon women 
or minorities and the employer Is unable to demonstrate reasons for the 
decision to terminate unrelated to race , religion , color , national 
origin or sex, such actions are discriminatory. Seniority Is an ac- 
ceptable standard for termination, with one exceptibn: where an incum- 
bent has been found to have been the victim of dlscrlTulnation and as a 
result has less actual seniority than he or she would have had but for 
such discrimination, either seniority cannot be used as the primary 
basis for termination, or the incumbent must be presumed to have the 
seniority which he or she would have had in the absence of discrimi- 
nation. 

Conditions of Work 

A university employer must ensure nondiscrimination in all terms 
and conditions of employment. Including work assignments, educational 
and training opportunities , research opportunities , use of facilities , 
and opportunities to serve on committees or decision-making bodies . 

Intentional policy or practice which subjects persons of a parti- 
cular sex or minority status to heavier teaching loads, less desirable ^ 
class assignments, and fewer opportunities to serve on key decision- 
making bodies or to apply for research grants or leaves of absence for 
professional purposes, is in violation of the Executive Order. 



Similarly, institutional facilities such as dining halls or 
faculty clubs have sometimes restricted their services to men only. 
Where such services are a part of the ordinary benefits of employ- 
ment for certain classifications of employees, no members of such 
classifications can be denied them on the basis of race , color^ 
national origin, sex, or religion. 

Rights and Benefits-Salary 

The Executive Order requires that universities adhere carefully 
to the concept of equal pay for equal work. 

In many situations persons who hold the same or equivalent 
positions, with the same or equivalent qualifications , are not paid 
similar salaries , and disparities are identifiable along lines of 
race, color, national origin, sex, or religion. 

An Institution should set forth with reasonable particularity 
criteria for determining salary for each job classification and within 
each job classlf Ication^ These criteria should be made available to 
all present and potential employees. 

The question is often raised as to whether a person who applies 
for a position within a given job classification may be given a higher 
or lower rate of pay at entry based upon his or her pay in another 
position, or upon market factors defined outside the context of the 
institution's determination of rates of pay. Where reference to exter- 
nal market factors results in a disparate effect upon women or minority 
group persons , a reference to those rates of pay is prohibited. For 
example, if a minority ^ or female applicant applies for a position as an 
Assistant Professor, and the salary range of those entering that 
position is from $10,000 to $12,000, the fact that the applicant's former 
position paid only $8,000 cannot be used to deny him or her the minimum 
pay for the new position, when non -minority men in a comparable situation 
are given an entry salary at or above the minimum stipulated area. In 
this example, the applicant's level of pay must be determined on the 
basis of capability and record of performance, not former salary. 

Back Pay , 

Back pay awards are authorized and widely used as a remedy under 
Title VII of the Civil Rights Act of 1964, the Equal Pay Act , and the 
National Labor Relations Act. Universities , like other employers, are 
subject to the provisions of these statutes. 

This means that evidence of discrimination that would require back 
pay as a remedy will be referred to the appropriate Federal enforcement 
agency if the Office for Civil Rights is not able to negotiate a volun- 
tary settlement with a university . At the direction of the Department 
of Labor, the Office for Civil Rights will continue to pursue back pay 
settlements only in cases involving employees who, while protected by 
the Executive Order , were not protected by the three statutes mentioned 
above at the time violation occurred. 
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Contractors continue to have the prospective obligation to 
Include In an affirmative action program wh^itever payments are necessary 
to remove existing differentials in pay (based on race or sex) identi- 
fied in the analyses required under the Executive Order. 

Leave Policies 

A university contractor must not discriminate against employees in 
its leave policies, including paid and unpaid leave for educational or 
professional purposes, sick leave, annual leave, temporary disability, 
and leave for purposes of personal necessity. . 

Employment Policies Relating to Pregnancy and Childbirth 

41 CFR 60-20 (Sex Discrimination Guidelines) (Tab D) provides th 
* ^women shall not be penalized in their conditions of employment because 
they require time away from work on account of childbearing . ' » Pregnancy 
and childbearing must be considered as a justification of a leave of absence 
for a female employee regardless of marital status, for a reasonable length 
of time, and for reinstatement following childbirth without loss of seniority 
or accrued benefits • 

A. Eligibility : If an employer has a policy on eligibility for leave, 
a female employee may not be required to serve longer than the minimum 
length of service required for other types of leave in order qualify for 
maternity leave/ If the employer has no leave policy , childbearing must 
nevertheless be considered as a justification for a leave of absence for a 
female employee for a reasonable length of time. 

Mandatory period of leave ; Any policy requiring a mandatory leave 
of absence violates the Executive Order unless it is base^ 
medical or job char acteristicsV In such cas^ the employer must clearly 
demonstrate an overriding need based on medical safety or * ^business 
necessity," i.e. , that the successful performance of the position or job 
in question requires the leave. For example, service in a radiation labora- 
tory may constitute a demonstrable hazard to the expectant mother or her 
child • A mandatory period of leave should not , however, be stipulated 
by the tmiversity; the length of leave, whether mandatory or voluntary, 
should be based on a bona fide medical need related to pregnancy or 
childbirth. \ 

Eligibility for and conditions of return : Following the end of 
leave warranted by childbirth, a female employee must be offered reinstate- 
ment to her original position or one of like status and pay without loss of 
seniority or accrued benefits. 

!>• Other conditions of leave : Department of Labor guidelines pro- 
vide that the conditions related to pregnancy leave, i.e., salary, accrual 
of seniority and other benefits , reinstatement rights , etc. , must be in 
accordance with the employer's general leave policy. 
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On April 5, 1972, the Equal Employment Opportunity Coraraission, under 
Title yil of the Civil Rights Act of 1964, issued revised guidelines on 
sex discrimination, 37 Fed. Reg. 6835, which differ substantially from the 
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present Department of Labor guidelines under the Executive Order. The 
Labor Department has not adopted the rules of the EEOC as its own, 
although universities are subject to them • However ^ serious considera- 
tion is now being given to revising the Labor Department guidelines to 
equate disabilities caused by pregnancy and childbirth with all other 
temporary disabilities for which an employer might provide leave time, 
insurance pay, and other benefits. 

E. Child care leave ; If employees are generally granted leave 
for personal reasons, such as for a year or more, leave for purposes 
relating to child care should be considered grounds for such leave, and 
should be available to men and women on an equal basis. A faculty member 
should not be reqtiired to have such leave time counted toward the completion 
of a term as a probationary faculty member , unless personal leave for other 
reasons is so considered. Nor should such leave time be subtracted from a 
stated term of appointment, or serve as a basis for nonrenewal of contract. 

Fringe Benefits 

Fringe benefits are defined to include medical, hospital, accident, 
life insurance and retirement benefits; profit-sharing and bonus plans; 
leave, and other terms and conditions of employment. 

The university should carefully examine its fringe benefit pro- 
grams for possible discriminatory effects. For example, it is unlawful 
for an employer to establish a retirement or pension plan which estab- 
lishes different optional or mandatory retirement ages for men and for 
women. 

Where an employer conditions benefits available to employees and 
their spouses and families on whether the employee is the **head of the 
household" or principal wage reamer " in the family unit, such bene- 
fits cannot be made available only to male employees and their families. 
The employer also must not presume that a married man is the **head of 
the household* ' or "principal wage earner"; this is a matter which 
must be determined by the employee and his or her family. 

It Is also unlawful for an employer to make benefits available to 
the wives and families of male employees where the same benefits are not 
available to the husbands and families of female employees. 

With regar>^ to retirement benefits and insurance, pensions, and 
other welfare programs. Department of Labor Sex Discrimination Guide- 
lines provide that benefits must be equal for both sexes , or that the 
employer's contribution must be equal for both sexes. This means that 
a different rate of retirement benefits for men and women does not vio- 
late the Executive Order if the employer's contributions for both sexes 
are equal. It is not a violation of the Executive Order If the employer. 
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in seeking to equalize benefits for men and women employees, contributes 
more for one sex than the other.* 

Child Care 

41 CFR 60-2.24 states that an employer should, as part of his 
af-rixsaati-^e action program, encouvage child care programs appropriately 
designed to improve the employment opportunities of minorities and women. 
An lacreaslng number of institutions have established child care pro - 
gr^ for their wale and female emplojSftes and students, and we commend 
such efforts to all institutions, As^^rt of an affirmative action 
program, such programs may Improve theE^employment; opportunities of all 
employees, not only women and nifiiorities , and contribute sienif icanttv 
to an institu|:iqn's affirmative."kction profile. ricancxy 

' Grievamee Procedures 

^ As of mrch 1 972 and pursnant to the provisions of the Equal 
rZiSTr' Opportunity Act of 1972, the Equal Employment Opportunity 
Commission has Jurisdiction o^r individual complaints of discrimination 
by academic as well as non- academic employees of educational Institutions 

Pursuant to formal agreement between OCR aad EEOC , and to avoid 
duplication of effort, individnai eomplatlnts of Sscrininatlon will be 
Investigated and remedied by EEOC. Cla^ complsLfats , groups of indivi- 
dual complaints or other InfonHatlsm whisch indicates possible Institu- 
tional pattern^ of discrimination Cas oiposed to-±solated cases) will 
remain subject to investigation by OCR. In such r^ases, retrospective 
It f 5or_^ individuals within such iclassBS or groups will remain within 
the jurisdiction of EEOC. 

Where anuemployer has estartjllshedLsound standards of d^^ 

I^A^.^^'^^ ^'"Ployee grievances, and has undertaken a prompt ^a^ 
good^faith effcsrt to Identify and provide. relief^If^^^ a 

duplicative assmption c: jurisdiction^ i^^^^^^ Federal Government has not 
always p-myen necessary. We theief ore tcse the development of sound 
grievance procedures for all empEoyees , academic and nonacademic alike , 
in order to^ ensure th^ fair treatment of individual casres where discrimi- 
nation 15 alleged, to maintain the Integrity of the employer's in- 
ternal esnployment system. 

Institutional grievance procedures ^which provide for prompt and 
equitable hearing of .employee grievancesi -relating to enrployment dis- 
crimination should he written and avalia- le to call present and prospec- 
tive employees. • 



*Bei»3flts which are different for been declared In 

^^i^^i"^ mtlfi VII of the CSm^ght^mt of 1964 iis recent guidelines 
published % me 2qttal Eaployoent %portuiilSgr Commission. These guidelines 
a|so atatjjtiiat^lt Is^no defense |^lnst a «giarge of sec. d is crimination that 
tlie cost 9# sach benefits Is grealfer for one sex than t%r a-h*. other 
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III. DEVELOPMEKi; OF AFFIRMAT I VE ACTION gTlOGRAMS 

Effective affirmative action programs shall contain, but not 
necessarily be limited to, the following ingredients: 

1 . Development or reaffirmation of the contractor's equal em* 
ployment opportunity policy ; Each institution should have a clear 
written statemant over the signature of the chief administrative officer 
which sets forth the institution's legal obligation and policy for the 
guidance of all supervisory personnel, both academic and nonacademlc, 
for all employees and for the community served by the institution. The 
policy statement should reflect the institution's affirmative commitment 
to equal emplioyment opportunity, as well as its commitment to eliminate 
discrimination in emplojrment on the basis of race, color, sex, religion 
and national origin. 

2. Dissemination of the policy t Internal communication of the 
institution's policy in writing to all supervisory personnel is essen- 
tial to their understanding, cooperation and compliance. All persons 
Tesponsible if or personnel decisions must know what the law requires, 
what the institution 's policy is , and how to interpret the policy and 
implement the program within the area of their responsibility. Formal 
and informal external dissemination of the policy is necessary to inform 
and secure tile cooperation of organizations within the community , in- 
cluding civil rights groups , professional associations , women's groups , 
and various sources of referral within the recruitment area of the 
institution. 

The employer should communicate to all present and prospective 
employees the existence of the affirmative action program, and make 
available such elements of the program as will enable them to know of 
and avail themselves of its benefits. 

3. Responsibility for implementation : An administrative proce- 
dure must be set up to organize and monitor the affirmative action program. 
41 CFR 60-2.22 provides that an executive of the contractor should be 
appointed as directbr of EEO programs, and that he or she should be 

given * * the necessary top management support and staff ing to execute 
the assignment." (See the remainder of section 2.22 for details of the 
responsibilities of the Equal Employttient Opportunity Of ficer. T This should be 
a person knowledgeable of and sensitive to the problems of women and minority 
groups. Depending upon the size of the institution^ this may be his or her 
sole responsibility, and necessary authority and staff should be accorded the 
position to ensure the proper implementation of the program. 

In several institutions the EEO officer has been assisted by one or 
more task forces composed in substantial part of women and minority per- 
sons. This has usually facilitated the task of the EEO officer and 
enhanced the prospects of succ;^ss for the affirmative action program in 
the institution. 
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^- Identification of problem Qreaa by organiza tional units and 
job classi fications ; In this section the contractor should address — 
Itself to the Issues discussed In sections I and II above. The 
questions Involved In data gathering and analysis are treated In 
appendix J. 

Once an Inventory Is completed, the data should be coded and 
controlled In strict confidence so that access Is limited to those 
persons Involved in administering and reviewing the Equal Employment 
Opportunity Program. Some state and local laws may prohibit the 
collection and retention of data relating to the race, sex, color, 
religion.^or national origin of employees and applicants for employ- 
ment. Under the principle of Federal supremacy, requirements for such 
inventories and^ recordkeeping under the Executive Order supersede any 
conflicting state or local law, and the existence of such laws is not 
an acceptable excuse for failure to collect or supply such information 
as required mider the Executive Order. 

5. Internal audi t and reporting systems ; An institution must 
include in its administrative operation a system of audit and reporting 
to assist in the implementation and monitoring of the affirmative action 
program, and in periodic evaluations of its effectiveness . In some 
cases a reporting system has taken the form of a monitoring of all 
personnel actions, so that department heads and other supervisors must 
make periodic reports on affirmative action efforts to a central office 
In most cases all new appointments must be accompanied by documentation' 
of an energetic and systematic search for women and minorities . 

Reporting and monitoring systems will differ from institution to 
institution according to the nature of the goals and programs estab- 
lished, but all should be sufficiently organized to provide a ready 
indication of whether or not the program is succeeding, and particularly 
whether or not good faith efforts have been made to ensure fair treat- 
ment of women and minority group persons before and during employment. 
Reporting systems should include a method of evaluating applicant flow: 
referraVand hiring rate; and an application retention system to allow 
the development of an inventory of available skills. 

At least once annually the institution must prepare a formal 
report to OCR on the results of its affirmative action compliance pro- 
gram. The evaluation necessary to prepare such a report will serve as 
a^basis for updating the program , taking into consideration changes in 
the institution's work force (e.g., expansion, contraction, turnover), 
changes in^the availability of minorities and wom«,v through improved 
educational opportunities, and changes in the comparative availability 
of^woraen as oppoaed to men as a result of changing Interest levels in 
different types of work. . 

;f • , f ^ af firmative action programs ; In accordance 

with 41 CFR 60-2.21(11), which states that the contractor should 
**coimnun±cate to his employees the existence of the contractor's affir- 
mative^ action program and make available such elements of his program 
as will enable such employees to know of and avail themselves of its 
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benefits,** the Office for Civil Rights urges ins tltutlcms to make 
public their affirmative action plans • University contractors should 
also be aware that affirmative action plans accepted by the Office 
for Civil Rights are subject to disclosure to the public under the 
Freedom of Information Act, 5 U.S.C. 552. Subject to certain exemp- 
tions, disclosure ordinarily will include broad utilization analyses , 
proposed remedial steps, goals and timetables , policies on recruit- 
ment, hiring, promotion, termination, grievance procedures and other 
affirmative measures to be taken. Other types of documents which 
must be released by the ^Government upon a request for disclosure in- 
clude the contractor's validation studies of tests and other preem- 
ployment selection methods. 

Exempt from disclosure are those portions of the plan which 
contain confidential information about employees , the disclosure of 
which may constitute an invasion of pri^racy, information in the nature 
of trade secrets, and confidential commercial or financial information 
within the meaning of 5 U*S.C. ^52(b) (4) . Compliance agencies also 
are not authorized to disclose the Standard Form 100 (EEO-1) or 
similar reporting forms or information about individuals. 

7. Developing a plan ; The Office for Civil Rights recognizes that 
in an institution of higher education, and particularly in the 
academic staff , responisibility for matters concerning personnel de- 
cisions is diffeised among mny persons at a number of different levels. 
The success of a university 's affirmative action program may be de- 
pendent in large part upon the willingness and ability of the faculty 
to assist in its development and implementation. Therefore , the Office 
for Civil Rights urges that university administrators involve members 
of their faculty , as well as other stipervisory p^ their work 

force, in the process of developing an information base, determining 
potential employee availability, the establishment of goals and time- 
tables, monitoring* and evaluating the effectiveness of the plan, and 
in all other appropriate elements of a plan. A number of institutions 
have successfully established faculty or joint faculty-staff 
commissions or task forces to assist in the preparation and administra- 
tion of its affirmative action obligations. We therefore recommend 
to university contractors that particular attention be given the need 
to bring into the deliberative end decision-making process those within 
the academic cdimnunity who have a responsibility in personnel matters. 
■ , ■ ■ ■ , ■ ■ ■ ' ■ ■ . ' "'^""i 

The Office for Civil Rights stands ready to the fullest extent 
possible to assist university contractors in meeting their equal em- 
ployment opportunity obligations. 
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This is the text of Executive 
Order 11246, signed by President 
Johnson September 24, 1965^ as 
amended by Executive Order 11375, 
signed October 13^ 1967. 

Amended Part I was superseded by 
Executive Order 11478, signed by 
President Nixon August 8, 1969. 

Part II was ajnended to add sex 
as a prohibited basis of discrimi- 
nation, effective October X3 , 1968 . 



EXECUTIVE ORDER 

11246 



Under and by virtue of the authority vested 
in me as President of the United States by the 
Constitution and statutes of the United States, 
it is ordered as follows: 



PART I — Nondiscrimination in Government 
Employment 



[Sees. 101-105, barring discrimination in fed- 
eral employment on account of race, color, 
religion, sex, or natlonai origin; were superseded 
by Executive Order 11478. These provisions 
called for affirmative-action programs for equal 
opportunity at the agency level under general 
supervision of- the Civil Service Commission; 
establishment of complaint procedures at each 
agency with appeal to the Commission; and 
promulgation of regulations by CSC] 
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PART II— Nondiscrimination in Employment 
by Government Contractors and Subcon- 
tractors 



SUBPART A— DUTIES OF THE SECRETARY OF 
UBOR 

Sec. 201. The Secretary of Labor shall 
be responsible for the administration of 
Parts II and III of this Order and shall 
adopt such rules and regulations ^^nd 
issue such orders as he deems necessary 
and appropriate to achieve the purposes 
thereof. 



SUBPART B— CONTRACTORS' AGREEMENTS 

Sec. 202. Except in contracts exempted 
in accordance with Section 204 of this 
Order, all Government, contracting agen- 
cies shall include in every Government 
contract hereafter entered into the follow- 
ing provisions; 

"During, the performance of this con- 
tract, the contractor agrees as follows: 

"(l)^The contractor will not discrimin- 
ate against any employee or applicant for 
employment because of race, color, reli- 
gion, sex," or national origin. The contrac- 
tor will take affirmative action to ensure 
that applicants are employed, and that 
employees are treated during employment, 
without regard to their race, color^ reli- 
gion, sex, or national origin. Such action 
shall include, but not be limited to the 



following: employment, upgrading, demo- 
tion, or transfer; recruitment or recruit- 
ment advertising; layoff or termination; 
rates of pay or other forms of compensa- 
tion; and selection for training, including 
apprenticeship. The contractor agrees to 
post in conspicuous places, available to 
employees and applicants for employment, 
notices to be provided by the contracting 
officer setting forth the provisions of this 
nondiscrimirtation clause. 

"(2) The contractor will, in all solicita- 
tions or advertisements for employees 
placed by or on behalf of the contractor, 
state that all qualified applicants'will re- 
ceive consideration for employment with- 
out regard to race, color, religion, sex, or 
national origin. . ' ^ 

"(3) The contractor will send to each 
labor union or representative of workers 
with which he has a collective bargaining 
agreement or other contract or under- 
standing, a notice, to be provided by the 
agency contracting officer, advising the- 
labor union or workers' representative of 
the contractor's commitments under Sec- 
tion 202 of Executive Order No. 11246 of 
September 24, 1965, and shall post cop- 
ies ^of the notice in conspicuous places : 
available to employees and applicants for 
employment. 

. "(4) The contractor will comply with 
all provisions of Executive Order No 

11246 of September 24, 1965, and of 
the rules, regulations, and relevant orders 
of the Secretary of Labor. 

"(5) The contractor will furnish all in- 
formation and reports required by Execu- 
tive Order No. 11246 of September 24, 
1965, and by the rules, regulations, and 
orders of the Secretary of Labor, or pur- 
suant thereto, and will permit access to 
his books, records, and accounts by the 
contracting agency and the Secretary of 
Labor for purposes of investigation to 
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ascertain compliance'with such rules, reg- 
ulations, and orders. 

"(6) In the • event of the contractor's 
noncompliance with the nondiscrimination 
clauses of this contract or with any of 
such rules, regulations, or orders, this 
contract may be cancelled, terminated, 
or suspended in whole or in part and the 
contractor may be declared ineligible for 
further Government contracts in accord- 
ance with procedures authorized in Execu- 
tive Order No. 11246 of September 24, 
1965, and such other sanctions may be 
imposed and remedies invoked as pro- 
vided in Executive Order No. 11246 of 
September 24, 1965, or by rule, regula- 
tion, or order of the Secretary of Labor, 
or as otherwise provided by law. 

"(7) The contractor will include the 
provisions of Paragraphs (1) through (7) 
in every subcontract or purchase order 
unless exempted by rules, regulations, or 
orders of the Secretary of Labor issued 
pursuant to Section 204 of Executive 
Order No. 11246 of September 24, 1965, 
so that such provisions will be binding 
upon each subcontractor or vendor. The 
contractor will take such action with re- 
spect to any subcontract or purchase 
order as the contracting agency may direct 
as a means of enforcing such provisions 
including sanctions for noncompliance: 
Provided, however. That in the event the 
contractor i becomes involved in, or is 
threatened with, litigation vyith a subcon- 
tractor or vendor as a result of such di- 
rection by t!ie contracting agency, the con- 
tractor may request the United States to' 
enter into such litigation to protect the 
Interests of the United States." 

Sec. 203. (a) Each contractor having a 
contract containing ;.he provisions pre- 
scribed in Section 202 shall file, and shall 
cause each of his subcontractors to file, 
Compliance Repc: -s with the contracting 
■ agency or the Secretary of Labor as may 
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be directed, Compliance Reports shall be 
filed within such times and shall conlain 
such information as to the practices, poli- 
cies, programs, and employment policies, 
programs, and employment statistics of 
the contractor and each subcontractor, 
and shall be in such form, as the Secre- 
tary of Labor may prescribe. 

(b) Bidders or prospective contractors 
or subcontractors may be required to 
state whether they have participated in 
any previous contract subject to the pro- 
visions of this Order, or any preceding 
similar executive order, and in that event 
to submit, m behalf of themselves and 
their proposed subcontractors. Compliance. 
Reports prior to or as an initial part of 
their bid or negotiation of a contract. 

(c) Whenever the contractor or sub- 
contractor has a collective bargaining 
agreement or other contract or under- 
standing with a labor union or an agency 
referring workers or providing or super- 
vising apprenticeship or training for such 
workers, the Compliance Report shall in- 
clude such information as to such labor 
union's or agency's practices and policies 
affecting compliance as the Secretary of 
Labor may prescribe: Prov/ded; That to 
the extent such information is within the 
exclusive possession of a labor union or 
an agency referring workers or providing 
or supervising apprenticeship or training 
and such labor union or agency shall re- 
fuse to furnish such information to the 
contractor, the contractor shall so certify 
to the contracting agency as part of its 
Compliance Report and shall set forth 
what efforts he has made to obtain such 
information. 

(d) The contracting agency or the Sec- 
retary of Labor may direct that any bidder 
or prospective contractor or subcontractor 
shall submit, as part of his Compliance, 
Report, a statement in writing, signed by 
an authorized officer or agent on behalf 
of any labor union or any agency referring 
workers or providing or supervising ap- 
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prenticeship or other training, with which 
the bidder or prospective contractor deals, 
with supporting information, to the effect 
that the signer's practices and policies do 
not discriminate on the grounds of race, 
color, religion, sex, or national origin, and 
that the signer either will affirmatively 
cooperate in the implementation of the 
policy and provisions of this Order or that 
it consents and agrees that recruitment, 
employment, and the terms and conditions 
of employment under the proposed con- 
tract shall be in accordance with the pur- 
poses and provisions of the Order. In the 
event that the union, or the agency shall 
refuse to execute such a statement, the 
Compliance Report shall so certify and 
set forth what efforts have been made to 
secure such a statement and such addi- 
tional factual material as the contracting 
agency or the Secretary of Labor may re- 
quire. 



Sec. 204. The Secretary of Labor may, 
when he deems that special circumstances 
in the national interest so require, exempt 
a contracting agency from the require- 
ment of including any or all of the pro- 
visions of Section 202 of this Order in any 
specific contract, subcontract or purchase 
order. The Secretary of Labor may, by rule 
or regulation, also exempt certain classes 
of contracts, subcontracts, or purchase 
orders (1) whenever work is to be or has 
been performed outside the United States 
and no recruitment of workers within the 
limits of the United States is involved; (2) 
for standard commercial supplies or raw 
materials; (3) involving less than specified 
amounts of money or specified numbers 
of workers; or (4) to the extent that they 
involve subcontracts below a specified 
tier. The Secretary of Labor may also pro- 
vide, by rule, regulation, or order, for the 
exemption of facilities of a contractor 
which are in all respects separate and dis- 
tinct from activities of the contractor re- 
lated to the performance of the contract: 
Provided, That such an exemption will not 



interfere with or impede the effectuation 
of the purposes of this Order: And pro- 
vided further, That in the absence of such 
an exemption all facilities shall be covered 
by the provisions of this Order. 



SUBPART C— POWERS AND DUTIES OF THE 
SECRETARY OF UBOR AND THE CONTRACT- 
ING AGENCIES 

Sec. 205. Each contracting agency shall 
be primarily responsible for obtaining 
compliance with the rules, regulations, 
and orders of the Secretary of Labor with 
respect to contracts entered into by such 
agency or its contractors. All contracting 
agencies shall comply with the rules of 
the Secretary of Labor in discharging their 
primary responsibility for securing com- 
pliance with the provisions of contracts 
and otherwise with the terms of this Order 
and of the rules, regulations and orders 
of the Secretary o; Labor issued pursuant 
to this Order. They ai3 directed to cooper- 
ate with the Secretary of Labor and to fur- 
nish the Secretary of Labor such informa- 
tion and assistance as he may require in 
the performance of hfs functions under 
this. Order. They are further directed to 
appoint or ousignate, from among the 
agency's personnel, compliance officers. 
It shall be the duty of such officers to 
seek compliance with the objectives of 
this Order by conference, conciliation, 
mediation, or persuasion. 

Sec. 206. (a) The Secretary of Labor 
may investigate the employment practices 
of any Government contractor or subcon- 
tractor, or initiate such investigation by 
the appropriate contracting agency, to 
determine whether or not the contractual 
provisions specified in Section 202 of this 
Order have been violated. Such investiga- 
tion shall be conducted in accordance with 



- A5 - 



the procedures established by the Secre- 
tary of Labor and the investigating agency 
shall report to the Secretary of Labor any 
action taken or recommended. 

(b) The Secretary of Labor may receive 
and investigate or cause to be investigated 
complaints by employees or prospective 
employees of a Government contractor or 
subcontractor which allege discrimination 
contrary to the contractual provisions 
specified in Section 202 of this Order. If 
this investigation is conducted for the 
Secretary of Labor by a contracting 
agency, that agency shall report to the 
Secretary what action has been taken or 
is recommended with regard to such com- 
plaints. 

Sec. 207. The Secretary of Labor shall 
use his best efforts, directly and through 
contracting agencies, other interested 
Federal, State, and local agencies, con- 
tractors, and all other available instrumen- 
talities to cause any labor union engaged 
in work under Governnnent contracts or 
any agency referring workers or providing 
or supervising apprenticeship or training 
for or in the course of such work to coop- 
erate in the implementation of the pur- 
poses of this Order, The Secretary of 
Labor shall, in appropriate cases, notify 
the Equal Employment Opportunity Com- 
mission, the Department of Justice, or 
other appropriate Federal agencies when- 
ever it has reason to believe that ■ the 
practices of any such labor organization 
or agency violate Title VI or Title VII of 
the Civil Rights Act of 1964 or other pro- 
vision of Federal law. 



Sec. 208. (a) The Secretary of Labor, 
or any agency, officer, or employee in the 
executive branch of the Government desig- 
nated by rule, regulation, or order of the 
Secretary, may hold such hearings, public 
or private, as the Secretary may deem ad- 
visable for compliance, enforcement, ' or 
educational purposes. 



(b/ The Secretary of Labor may hold, 
or cause to be held, hearings in: raccord- 
ance with Subsection (a) of this Section 
prior to imposing, ordering, or recom- 
mending the imposition of penalties and 
'Sanctions under this Order, No order for 
debarment of any contractor from further 
Government contracts under Section 209 
(a)(6) shall be made without affording the 
contractor an opportunity for a hearing. 



SUBPART D— SANCTIONS AND PENALTIES 

Sec, 209. (a) In accordance with such 
rules, regulations, or orders as the Secre- 
tary of Labor may issue or adopt, the 
Secretary or the appropriate contracting 
agency may: 

(1) Publish, or cause to be published, 
the names of contractors or unions which 
it has concluded have complied or have 
failed to comply with the provisions of 
this Order or the rules, regulations, and 
orders of the Secretary of Labor, 

(2) Recommend to the Department of 
Justice that, in cases in which there is 
substantial or material violation or the 
threat of substantial or material violation 
of the contractual provisions set forth in 
Section 202 of this Order, appropriate 
proceedings be brought to enforce those 
provisions, including the enjoining, within 
the limitations of applicable law, of orga- 
nizations, individuals, or groups who pre- 
vent directly or indirectly, or seek to pre- 
vent directly or indirectly, compliance with 
the provisions of this Order. 

(3) Recommend to the Equal Employ- 
ment Opportunity Commission or the De- 
partment of Justice that appropriate pro- 
ceedings be instituted under Title VII of 
the Civil Rights Act of 1964. 
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(4) Recommend to the Department of 
Justice that criminal proceedings be 
brought for the-i furnishing of faise infor- 
mation to any contracting agency or to 
the Secretary of Labor as the case may be. 

(5) Cancel, terminate, suspend, or 
cause to be cancelled, terminated, or sus- 
pended, any contract, or any portion or 
portions thereof, for failure of the con- 
tractor or subcontractor to comply with 
the nondiscrimination provisions of the 
contract. Contracts may be cancelled, 
terminated, or suspended absolutely or 
continuance of contracts may be condi- 
tioned upon a program for future compli- 
ance approved by the contracting agency. 

(6) Provide that any contracting agency . 
shall refrain from entering into further 
contracts, or extensions or other modifi- 
cations of existing contracts, with any 
noncomplying contractor, until i^uch con- 
tractor has satisfied the Secretary of 
Labor that such contractor has established 
and will carry out personnel and employ- 
ment policies in compliance with the pro- 
visions of this Order. 

(b) Under rules and regulations pre- 
scribed by the Secretary of Labor, each 
contracting agency shall make reasonable 
efforts within a reasonable time limitation 
to secure compliance with . the contract 
provisions of this Order by methods of 
conference, conciliation, mediation, and 
persuasion before proceedings shall be 
instituted under Subsection (a) (2) of this 
Section, or before a contract shall be 
cancelled or terminated in whole or in 
part under Subsection (a) (5) of this 
Section for failure of a contractor or sub- 
contractor to comply with the contract 
provisions of this Order. 



Sec. 210. Any contracting agency tak- 
ing any action authorized by this Subpart, 
whether on its own motion, or as directed 



by the Secretary of Labor, or under the 
rules and regulations of the Secretary, 
shall promptly notify the Secretary of 
such action. Whenever the Secretary of 
Labor makes a determination under this 
Section, he shall promptly notify the ap- 
propriate contracting agency of the action 
recommended. The agency shall take such 
action and shall report the results thereof 
to the Secretary of Labor within such time 
as the Secretary shall specify. 

Sec. 211. If the Secretary shall so 
direct, contracting agencies shall not enter 
into contracts with any bidder or prospec- 
.tive contractor unless the bidder or pros- 
pective contractor has satisfactorily com- 
plied with the provisions of this Order or 
submits a program for compliance accept- 
able to the Secretary of Labor or, if the 
Secretary so authorizes, to the contracting 
agency. 

Sec. 212. Whenever a contracting 
agency cancels or terminates a contract, 
or whenever a contractor has been de- 
barred from further Government contracts, 
under Section 209 (a) (6) because of 
noncompliance with the contract provi- 
sions with regard to nondiscrimination, 
the Secretap/ of Labor or the contracting 
agency involved, shall promptly notify the 
Comptroller General of the United States. 
Any such debarment may be rescinded 
by the Secretary of Labor or by the con- 
tracting agency which imposed the sanc- 
tion. 



SUBPART E— CERTIFICATES OF MERIT 

Sec. 213. The Secretary of Labor may 
provide for issuance of a United States 
Government Certificate of Merit to em- 
ployers or labor unions, or other agencies 
which are or may hereafter be-engaged in 
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work under Government coatractSy if the 
Secretary is satisfied that Wie jaer^onne'l 
and employment practices^ of^ ':i^e em- 
ployer, or that the persoranef i^ining, 
apprenticeship, membersittifjfc, .^nievance^ 
and representation, upgraci5i]^,:and other 
practices and policies of tte^ labor union 
or other agency conform to ;the purposes 
and provisions, of this Order:. 

Sec. 214, Any Certificate of Merit may 
at any time be suspended or revoked by 
the Secretary of Labor if the holder there- 
of, in the judgment of the Secretary, has 
failed to comply with the provisions of 
this Order. 

Sec. 215. The Secretary of Labor may 
provide for the exemption of any employer, 
labor union, or other agency from any 
reporting requirements imposed 'under or 
pursuant to this Order if such employer, 
labor union, or other agency has been 
awarded a Certificate of Merit which has 
not been suspended or revoked. 



PART III— Nondiscrimination Provisions in 
Federally Assisted Construction Contracts 



Sec. 301. Each executive department 
and agency which administers a program 
involving Federal fiiiariciar assistance shall 
require as a condition for the approval of 
any grant, contract, loan, insurance, or 
guarantee thereunder, which may involve 
a construction contract, that the applicant 
for Federal assistance undertake and 
agree to incorporate, or cause to be in- 
corporated, into all construction contracts 
paid for in whole or in part with funds 
obtained from the Federal Government 
or borrowed on the credit of the Federal 
Government pursuant to such grant, con- 
tract, loan, insurance, or guarantee, or- 
undertaken pursuant to any Federal pro- 
gram involving such grant, contract, loan, 
insurance, or guarantee, the provisions 
prescribed for Government contracts by 
Section 203 of this Order or such modifi- 
cation thereof, preserving in substance 
the contractor's obligations thereunder, 
as may be approved by the Secretary of 
Labor, together with such additional pro- 
visions as the Secretary deems appropri- 
ate to establish and protect the interest 
of the United States in the enforcement 
of those obligations. Each sifch applicant 
shall also undertake and agree (1) to 
assist and cooperate actively with; the 
administering department or agency and 
the Secretary of Labor in obtaining the 
compliance of contractors and subcon- 
tractors with thoseicoiFfiract provision's and 
with the rules, reguMbns, and relevant 
orders of the Secretaatsr,, (2) to obtain and 
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to furnish to the administering department 
or agency and to the Secretary of Labor 
such information as they may require for 
the supervision of such comphance, (3) 
to carry out sanctions and penalties for 
violation of such obligations imposed upon 
contractors and subcontractors by the 
Secretary of Labor or the administering 
department or agency pursuant to Part 
11, Subpart D, of this Order, and (4) to 
refrain from entering into any contract 
subject to this Order, or extension or 
other modification of such a contract with 
a contractor debarred from Government 
contracts under Part 11, Subpart D, of this 
Order. 

Sec. 302. (a) "Construction contract" 
as used in this Order means any cont?^ct 
for the construction, rehabilitation, altera- 
tion, conversion, extension, or repair of 
buildings, highways, or other improve- 
ments to real property. 

(b) The provisions of Part II of this 
Order shall apply to such construction 
contracts, and for purposes of such appli- 
cation the administering department or 
agency shall be considered the contracting 
agency referred to therein. 

(c) The term ''applicant'^ as used in 
this Order means an applicant for Federal 
assistance or, as determined by agency 
regulation, other program participant, with 
respect to whom an application for any 
grant, contract, loan, insurance, or guar- 
antee is not finally acted upon prior to 
the effective date of this Part, and it in- 
cludes such an applicant after he becomes 
a recipient of such Federal assistance. 



Sec. 303 (a) Each administering de- 
partment and agency shall be responsible 
for obtaining the compliance of such ap- 
plicants with their undertakings under 
this Order. Each administering depart- 
ment and agency is directed to cooperate 



with the Secretary of Labor, and to. furnish 
the Secretary such information and assis- 
tance as he may require in the perform- 
ance of his functions under this Order. 

(b) In the event an applicant fails and 
refuses to comply with his undertakings; 
the administering department or agency 
may take any or all of the following ac- 
tions: (1) cancel, terminate, or suspend 
in whole or in part the agreement, con- 
tract, or other arrangement with such 
applicant with respect to which the failure 
and refusal occurred; (2) refrain from 
extending any further assistance to the 
applicant under the program with respect 
to which the failure or refusal ,;iccurred 
until satisfactory assurance of future com- 
pliance has been received from such ap- 
plicant; and (3) refer the case to the De- 
partment of Justice for appropriate legal 
proceedings. 

(c) Any action with respect to an ap- 
plicant pursuant to Subsection (b) shall 
be taken in conformity with Section 602 
of the Civil Rights Act of 1964 (and the 
regulations of the administering depart- 
ment or agency issued thereunder), to the 
extent applicable. In no case shall action 
be taken with respect to an applicant pur- 
suant to Clause (1) or (2) of Subsection 
(b) without notice and opportunity for 
hearing before the administering depart- 
ment or agency. 

Sec. 304. Any executive department 
or agency which imposes by rule, regula- 
tion, or order requirements of non-dis- 
crimination in employment, other than 
requirements imposed pursuant to this 
Order, may delegate to the Secretary c* 
Labor by agreement such responsibilities 
with respect to compliance standards, re- 
ports, and procedures as would tend to 
bring the administration of such require- 
ments into conformity with the adminis- 
tration of requirements imposed under 
this Order: Provided, That actions to effect 
compliance by recipients of Federal finan- 
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cial assistance with requirements imposed 
pursuant to Title VI of the Civil Rights 
Act of 1964 shall be taken in conformity 
with the procedures and limitations pre- 
scribed in Section 602 thereof and the 
regulations of the administering depart- 
ment or agency issued thereunder. p^^^ IV— Miscellaneous 



Sec. 401. The Secretary of Labor may 
delegate, to any officer, agency, or em- 
ployee in the Executive branch of the 
Government, any function or duty of the 
Secretary under Parts II and III of this 
Order, except authority to promulgate 
rules and regulations of a general nature. 

Sec. 402. The Secretary of Labor shall 
provide administrative support for the 
execution of the program known as the 
"Plans for Progress." 

Sec. 403. (a) Executive Orders Nos. 
10590 (January 18, 1955), 10722 (Au- 
gust 5, 1957), 10925 (March 6, 1961), 
11114 (June 22, 1963), and 11162 (July 
28. 1964) are hereby superseded and the 
President's Committee on Equal Employ- 
ment Opportunity established by Execu- 
tive Order No. 10925 is hereby abolished. 
All records and property in the custody of 
the Committee shall be transferred to the 
Civil Service Commission and the Secre- 
tary of Labpr, as appropriate. 

(b) Nothing in this Order shall be 
deemed to relieve any person of any ob- 
ligation assumed or imposed under or 
pursuant to any ex'^cutive order super- 
seded by this Order. All rules, regulations, 
orders, instructions, designations, and 
other directives issued by the President's' 
Committee on Equal Employment Oppor> 
tunity and those issued by^.the heads of 
various departments or agencies under 
or pursuant to any of the executive orders 
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superseded by this Order, shall, to the 
extent that they are not inconsistent with 
this C der, remain in full force and effect 
unless and until revoked or superseded by 
appropriate authority. References in such 
directives to provisions of the superseded 
orders shali be deemed to be references 
to the comparable provisions of this Order. 

Sec. 404. The General Services Admin- 
istration shall take appropriate action to 
revise the standard Government contract 
forms to accord with the provisions of 
this Order and of the rules and regulations 
of the Secretary of Labor. 

Sec. 405. This Order shall , become 
effective 30 days after the date of this 
Order. 



The Department of Labor is responsible 
for enforcement of this Executive Order. 
Contract compliance responsibih'ties have 
been assigned to the Department of 
Health, Education, and Welfare for HEW- 
assisted construction contractors and for 
government contractors in the following 
industries: 

Insurance 

Insurance Agents 

Medical; Legal and Education Services 

Museums, Art Galleries 

Non-Profit Organizations 

Certain State and Local Governments 



VVithin the Department of Health, Educa- 
tion, and Welfare, the contract compliance 
program is administered by 

Contract Compliance Division 

Office for Civil Rights 

Washington, D.C. 20201 

(202) 963-5707 



(An inquiry concerning insurance com- 
panies as government contractors should 
be directed to the Special Staff for Labor 
Relations and Equal Employment Oppor- 
tunity, Social Security Administration, 
Baltimore, Maryland 21235.) 



Requests for additional information regarding 
the HEW civil rights compliance program may 
be directed to the Office for Civi) Rights in 
Washington. D. C. or to the Regional Office 
serving your State. 
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Title 41— PUBUC CQNIHAfiTS 
AND PRSPERTY MANAG£MD1T 

Chapter 60 — Office of Federal Con- 
tract Compliance, Equal Employ- 
meht OppiMiufiity, Oepui lw er i l of 
Labor 

REVISION OF CKAPTEK 

Chapter 60 of Title 41 of the Code of 
Federal Regulations was originally 
Issued by the President's Committee on 
Equal Employmertt Opportunity for the 
purpose of implementing Executive 
Order 10925 (3 CPR. 195T)-63 Comp.. p. 
448) which provided for the promotion 
and insurance of equal employment op- 
portunity on Government contracts for 
all persons without regard to race, creed, 
color, or national ■origin. Subsequently, 
the Committee revised this part in order 
to implement, in addition. Executive 
Order. 11114 (3 CPR, 1959-1963 Comp., 
p. 774) which provided certain amend- 
ments to Executive Order 10925 and 
extended its requirements to certain 
contracts for construction financed with 
a >5lstance from the Federal Govern- 
ment. Parts H and HI t>f Executive 
Order 11246 (30 F.R. 12319, Sep. 28, 1965) 
vested in the Secretary of Labor the 
functions related to Government con- 
tracts and Federally ; assisted construc- 
tion contracts previously exercised by 
the President's. Committee on Equal 
Employment Opportunity. Section 201 of 
Executive Order 11246 provides that the 
Secretary of Labor shall adopt rules, 
regulations, and orders as he deems 
necessary and appropriate to achieve 
the purposes of the order. Temporary 
regulations were adoj>ted effective Octo- 
ber 24, 1965 (30 F«. 13441), continuing 
in effect the previous regulationfi of the 
^President's Committee on Equal Em- 
ployment Opportunity, and orders were 
issued effective June 1, 1966 (31 F.R. 
6881), and May 9, 1967 (32 F.R. 7439). 

On February 15, 1968, notice of pro- 
posed rule making was published in the 
Federai. Register (33 F.R. 3000) which 
included the substance of the aforesaid 
orders and other amendments and revi- 
sions. Persons interested in the proposals 
were given until March 15, 1968, to sub- 
mit written data, views, or argument 
concerning them. 

Having considered all relevant mate- 
rial submitted, I have decided to, and do 
hereby revise 41 CFR Chapter 60. As re- 
vised, 41 CFR Chapter 60 reads as 
follows: 

PART ^(Kl— OBLIGATIONS OF CON- 
TRACTORS AND SUBCONTRACTORS 



60-tS 
60-1 S 



Segregated facniUes. 
Compliance by lafcor untone end by 
recruitang and tratolng apsnc^. 

Si^porf B — Generrri BnHrctmtwii; CpmpllanM 
Review and Complaint Procedure 

Compliance reviews. 
Wlio may file complaints. 
Wliere to flle. 
Contents oX complaint. 
Processing erf matters lay agencies. 
Assumption of Jurisdiction by or 

referrals to the Director. 
HearlngB.' 

Sanctions and rjenaltles. 
Show cause notices. 
Preaward notices. 
Contract Ineligibility list. 
Reinstatement of ineligible con- 
tractors or subcontractors. 
Intimidation and interference. 



60-1.20 
60-1^1 
60-1^22 
eO-1.23 
150-1.24 
60-1.3S 

C0-1.2C 
60-1.27 
60-1.28 
60-1.29 
50-1.30 
60-1.31 

60-1.32 



60-1.40 

60-1.41 

60-1.42 
60-1.43 
B&-I.44 
60-1.45 
60-1.46 

60-1.47 



Subpart 

Sec. 

60-1.1 

60-1.2 

60-1.3 

60-1.4 

60-1.6 

60-1.6 

60-1.7 



A — Prelimirtoty iMatters; Equol Oppor- 
tvnliy Ctaute; CompliarKe Reports 

Purpose and appUcatlcm. 
Admlnlsfctatl've refipDafilbtllty. 
Definitions. 

Equal opportunity clause. 
Exemptions. 
Duties of agencies. 
Heporte and other required Infor- 
mation. 



Subpart C — Ancillary Makers 

Affirmative action compliance pro- 
grams. 

Solicitations or advertisements for 

employees. 
Notices to be posted. 
Access to records of employment. 
Rulings and interpretations. 
Existing contracts and subcontracts. 
Delegation of authority by the 

Director. 
Effective date. 

AtrrHoRrTY: The provisions of this Part 
60 -1 Issued pursuant to sec. 201, E.O. 11246 
(30 RR. 12319). 

Subpart A — Preliminary Matters; 
Equal OpporUinity Clause; Com- 
pliance Reporfs 

§ 60-1.1 Purpose and application. 

The purpose of the regulations in this 
part is to achieve the aims of Parts n, 
in, and IV of Executive Order 11246 for 
the promotion and insuring of equal op- 
portunity for all persons, without regard 
to race, creed, color, or national origin 
«nployed or seeking employment with 
Government contractors or with contrac- 
tors performing under federally assisted 
construction contracts. The regulations 
in this part apply to all contracting 
agencies of the Government and to con- 
tractors and subcontractors who perform 
under Government contracts, to the ex- 
tent set forth in this part. The regulations 
in this part also apply to all agencies of 
the Government administerfng programs 
involving Federal financial assistance 
which may include a construction con- 
tract, and to all contractors and sub- 
contractors performing under construc- 
tion contracts which are related to any 
such programs. The procedures set forth 
in the regulations in this part govern aU 
dispv^i^s relative to a contractor's com- 
pliance with his obligations under the 
equal opportunity clause regardlesrf of 
whether or not his contract contains a"^ 
"Disputes" clause. Failure of a contractor 
or applicant to comply with any pro- 
vision of the regulations in this part shall 
be grounds for the imposition of any 
or all of the sanctions authorized by the 
order. The regulations in this part do 
not apply to any action taken to effect 
compliance with respect to employment 
practices subject to Title VI of the Civil 
Bights Act of 1964. The rights and 



remedies of the Goverrunent hereunder 
are not exclusive and do not affect 
rights and remedies provided elsewhere 
by law, regulation, or contract; neither 
do the regiilations limit the exercise by 
the SecreUry or Government agencies 
of powers not herein specifically set 
forth, but granted to them by the order. 
§ 60-1.2 Administrative responsibility. 

Under the general direction of the 
Secretary, the Director has been dele- 
gated authority and assigned responsi-' 
bility for carrying out the responsibilities 
assigned to the Secretary under the or- 
der, except the power to issue rules and 
regulations of a general nature. All cor- 
respondence regarding th^ order should 
be directed to the Director, Office of Fed- 
eral Contract Compliance. U.S. Depart- 
ment of Labor, I4th and Constitution 
Avenue NW.. Washington, D.C. 20210. 
§ 60-1.3 Definitions. 

(a) The term "administering agency" 
means any department, agency and es- 
tablishment in the Executive Branch of 
the Government, including any wholly 
owned Government corporation, which 
administers a program involving fed- 
erally c-^isted construction contracts. 

(b) The term "agency" means any 
contracting or any administering agency 
of the Government. 

<c) The term "applicant" means an 
applicant for Federal assistance involv- 
ing a construction contract, or other par- 
ticipant in a program involving a con- 
struction contract as determined by regu- 
lation of an administering agency. The 
term also includes such persons after 
they become recipients of such Federal 
assistance. 

(d) The term "Compliance Agency" 
means the agency designated by the Di- 
rector on a geographical industry or 
oS^her basis to conduct compliance reviews 
and to undertake such other responsi- 
bilities in connection with the adminis- 
tration of the order as the Director may 
determine to be appropriate. In the 
absence of such a designation, the Com- 
pliance Agency will be determined as 
follows: 

(1) In the case of a prime contractor 
not Involved in construction work, the 
CompUance Agency will be the agency 
whose contracts with the prime con- 
tractor have the largest aggregate dollar 
value; 

(2) In the case of a subcontractor not 
involved in construction work, the Com- 
pliance Agency will be the Compliance 
Agency of the prime contractor with 
which the subcontractor has the largest 
aggregRte value of subcontracts or pur- 
chase orders for the performance of 
work under contracts; 

(3) In the case of a prime contractor 
or subcontractor involved in construc- 
tion work, the CompUance Agency for 
each construction project will be the 
agency providing the largest dollar value 
for the construction project; and 

(4) In the case of a contractor who is 
both a prime contractor and iiub- 
contractor, the Compliance Agency will 
be determined as if such contractor is a 
prime contractor only. 
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(e) The term "construction work" 
meiins the construction, rehabilitation, 
alteration, conversion, extension, demoli- 
tion or repair of buildings, highways, or 
other changes or improvements to real 
property, including facilities providing 
utility services. The term also includes 
the supervision, inspection, and other 
onsit€ functions incidental to the actual 
construction. 

(f) The term "contract** means any 
Government contract or any federally 
assisted construction contract. 

(g) The term "contracting agency" 
means any department, agency, estab- 
lishment, or instrumentality in the Ex- 
ecutive Branch of the Government, in- 
cluding any wholly owned Government 
Corporation, which enters into contracts. 

(h) The term "contractor" means, 
unless otherwise indicated, a prime con- 
tractor or subcontractor. 

(1) The term "Director" means the 
Director, Office of Federal Contract 
Compliance, U.S. Department of Labor 
or any person to whom he delegates 
authority under the regulations in this 
part. 

(j) The term "equal opportunity 
clause" means the contract provisions 
set forth In § 60-1.4 (a) or (b), as ap- 
propriate. 

(k) The term *'fe<ierally assisted con- 
struction contract" means any agree- 
ment or modification thereof bet^;c:en 
any applicant and a person for construc- 
tion work which is paid for in whole vr 
in part with funds obtained from tlie 
Government or borrowed on the credit 
of the Government pursuant to any 
Federal program involving a grant, con- 
tract, loan, insurance, or guarantee, or 
undertaken pursuant to any Federal pro- 
gram Involving such grant, contract, 
loan, Insurance, or Guarantee, or any 
application or modification thereof ap- 
proved by the Government for a grant, 
contract, loan, insurance, or guarantee 
under which the applicant itself par- 
ticipates in the construction work, 

(I) The term "Government" means 
the Government of the United States of 
America. 

(m) The term "Government contract" 
means any agreement or modification 
thereof between any contracting agency 
and any person for the furnishing of 
supplies or services or for the use of rail 
or personal property, including lease 
arrangements. The term "services", as 
used in this section Includes, but is not 
used in this definition includes, b'at is not 
limited to \he following services: Utility, 
constiTictio.i, transportation, research. 
Insurance, a.id fund depositary. The terrc 
"Government contract" does not Include 
(1) agreements in which the parties 
stand in the relationship of BvTnployer and 
employee, and <2) federally assisted con- 
struction contracts. 

(n) The term "hearing officer" mearis 
the individual or board of Individuals 
designated to conduct hearings. 

(o) The term ^'modiflcation" means 
any alteration in the terms and condi- 
tions of a contract, including supple- 
mental agreements, amendments, and 
extensionjs. 



(p) The term "Order" means Parts H, 
ni, and IV of the Executive Order 11246 
dated September 24, 1965 (30 F.R, 
12319), any Executive order amending 
such order, and any other Executive 
order superseding such order. 

(q) The term ''person" means any 
natural person, corporation, partnership, 
unincorporated association, State or lo- 
cal goveraiment, and any agency, instru- 
mentality, or subdivision of such a 
government. 

(r) The term "prime contractor" 
means any person holding a contract 
and. for the purposes of Subpart B of 
this part, any person who has held a 
contract subject to the order. 

(s) The term "recruiting and training 
agency" means any person who re/ers 
workers to any contractor or subcon- 
tractor, or who provides or supervises ap- 
prenticeship or training for employment 
by any contractor or subcontractor. 

(t) The term "rules, regulations, and 
relevant orders of the Secretary of Labor" 
used in paragraph (4) of the equal op- 
portunity clause means rules, regula- 
tions, and relevant orders of the Secre- 
tary of Labor or his designee issued pur- 
suant to the order. 

(u) The term "Secretary" means the 
Secretary of Labor, U.S. Department of 
Ijabor. 

(V) The term "site of construction" 
means the general physical location of 
any building, highway, or other change 
or improvement to real property which is 
undergoing construction, rehabilitation, 
alteration, conversion, extension, demoli- 
tion, or repair and any temporary loca- 
tion or facility at which a contractor, 
subcontractor, or other participating 
party meets a demand or performs a 
function relating to the contract or 
subcontract. 

(w) The term "subcontract" means 
any agreement or arrangement between 
a contractor and any person (in which 
the parties do not stand in the relation- 
ship of an employer and an employee) : 

(1) For the furnishing of supplies or 
services or for the use of real or personal 
property. Including lease arraagements, 
which, in whole, or In part, is necessary 
to the performance of any one or more 
contracts ; or 

(2) Under which any portion of the 
contractor's (Alligation under any one or 
more contracts if; T'erformed, undertaken, 
or assumed, 

(X) The term "subcontractor" means 
any person holding a subcontract and, 
for the purposes of Subpart B of this i>art, 
any person who has held a subcontract 
subject to. the order. The term "First- 
tier subcontractor" refers to a subcon- 
tractor holding a subcontract with a 
prime contractor. 

(y) The term "United States" as used 
herein shsdl include the several States, 
the District of Columbia, the Common- 
wealth of Puerto Rico, the Panama Canal 
Zone, and the possessions of the tjnited 
States. 

§ 60—1,4 Equal opportumty cla'iac. 

(a) Government contracts* Except as 
otherwise provided, each contractlnfif 
agency shall include the following equal 



opportunity clause contained in sectioii 
202 of the order in each of its Govern- 
ment contracts (and modifications there- 
of if not included in the original con- 
tract) : 

During the performance of this contract, 
the contractor agrees as follows: 

fl) The contractor will not cilscriminate 
against any employee or applicant for cm* 
ployment because of race, creed, color, or 
national origin. The contractor Hill t:ike af- 
firmative action to msure that applicants* 
are employed, and th^A employees are treau*d 
during employment without regard to their 
race, creed, color, ,r national origin. Such 
action shall include, but not be limited to 
the following: Employment, upgrading, de- 
motion, or transfer, recruitment or rccriitt- 
ment advertising: layoff or termination: rates 
of pay or other forms of compensation; and 
selection for training. Including apprentice- 
ship. The contractor agreer to post In con- 
spicuous places, available to emploj'ecs nnd 
applicants for employment, notices to be pro- 
vided by the contracting officer setting forth 
the provisions of this nondiscrimination 
clause. 

(2) The contractor will, In all solicitations 
or advertisements for employees placed by or 
on behalf of the contractor, state that all 
qualified applicants will receive consideration 
for employment without regard to race, creed, 
color, or national origin. 

(3) The contractor will send to each labor 
union or representative of workers with which 
he has a collective bargaining agreement or 
other contract or understanding, e. notice to 
be provided by the agency contracting oftlccr, 
advising the labor union or workers' rep- 
resentative of the contractor's commitments 
under section 202 of Executive Order 11246 
of September 24, 1965, and shall post copies 
of the notice In conspicuous places available 
to employees and applicants for employment. 

(4) The contractor will comply with all 
provisions of Executive Order 11246 of Sep- 
tember 2^, 1965, and of the rules, regulations, 
and relevant orders of the Secretary of Labor. 

(5) The contractor will furnish all Infor- 
mation and reports required by Executive 
Order 11246 of September 24, 1965, and by 
the rules, regulations, and orders of the Sec- 
retary of Labor, or pursuant thereto, and 
will permit access to his books, records, and 
accounts by the contracting agency and the 
Secretary of Labor for purposes of investiga- 
tion to ascertain compliance with such rules, 
regulations, and Orders. 

(6) In the event of the contractor's non- 
compliance with, the nondiscrimination 
clauses of this contract or with any of such 
rules, regulations, or orders, this contract 
may be canceled, terminated Or suspended In 
Whole or in part and the contractor may be 
declared Ineligible for further Government 
contracts in accordance with procedures au- 
thorized in Executive Order 11246 of Sep- 
tember 24, 1965, and such other sanctions 
may be imposed and remedies invoked as 
provided In Executive Order 11246 of Septem- 
ber iCGO, or by rule, regulation, or order 
of the Secretary of Labor, or as otherwise 
provided by law. 

(7) The contractor will Include the provi- 
sions of paragraphs (1) through (7) in every 
subcontract or purchase order unless ex- 
eihpted by rules, regulations, or orders of 
the Secretary of Labor Issued pursuant to 
section 204 of Executive Order 11246 of Sep- 
tember 24, 1965, so that such provisions will 
be binding upon ea.ch subcontractor or ven- 
dor. The contractor will take such action 
with respect to any subcontract or purchase 
order as the contracting agency may direct 
as a means of enforcing such provisions in-" 
eluding sanctions for noncomt>llance; Pro- 
vided, however. That in the event the con- 
tractor becomes involved In, or Is tlireatened 
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ulth, litigation with a subcontractor or ven- 
dor as a result of such direction by the con- 
tracting agency, the contractor niay request 
the United States to enter into such litiga- 
tion to protect the Interests of the TJnlted 
States. 



(b) Federally assisted construction 
contracts. Except as otherwise provided, 
each administering agency shall require 
the inclusion of the lollowing language 
as a condition of any grant, contract, 
loan, insurance, or g^'uarantee involving 
federally assisted construction which is 
not exempt from the requirements of the 
equal opportunity clause; 

The applicant hereby agrees that It will 
Incorporate or cause to be Incorporated intc 
any contract for construction work, or modi- 
fication thereof, as defined in the regular 
tlons of the Secretary of Labor at 41 CFR 
Chapter 60. which is paid for In whole or in 
part with funds obtained from the Federal 
Government or borrowed on the credit of the 
Federal Government pursuant to a grant, 
contract, loan, insurance, or guarantee, or 
undertaken pursuant to any Federal program 
involving such grant, contract, loan, insur- 
ance, or guarantee, the following equal op- 
portunity clause: 

During the performance of this contract, 
the contractor agrees as follows: 

,(1) The contractor wUl not discriminate 
against any employee or applicant for em- 
ployment because of race, creed, color, or 
national origin; The contractor will take 
affirmative action to ensure that applicants 
are employed, and that employees are treated 
during employment without regard , to their 
race, creed, color, or national origlii. Such 
action shall include, but not be limited to 
the following: Employment, upgrading, de- 
motion, or transfer; recruitment or recruit- 
ment advertising; layoff or termination; 
rates of pay or oth'3r forms of compensa- 
tion; ana selection for training, including 
apprenticeship. The contractor agrees to post 
In conspicuous places, available to employees 
and applicants for employment, notices to 
be provided setting forth the provisions of 
this nondlscrimliiation clause. 

(2) The contractor will, in all solicitations 
or advertisements tor employees pla ed by 
or on behalf of the contractor, state that 
all qualified applicants will receive con- 
clderation for employment without regard to 
TQ/ie, creed, color, or national origin. 

(3) The contractor will send to each 
labor union or representative of workers 
u'ith which he has collective bargaining 
agreement or other contract or under- 
standing, a notice to be provided advising 
the said labor union* or workers' represen- 
tatives of the contractor's commitments 
under this section, and shall post copies ol 
the notice in conspicuous places available 
to employees and applicants for employment. ^ 

(4) The contractor will comply with all 
provisions of Executive Order 11246 of 
September 24, 1965. and of the rules, regu- 
lations, and relevant orders of the Secretary 
or Labor. 

(5) The contractor will furnish all in- 
formation and reports required by Execu- 
tive Order 11246 of September 24, 1965, an^ 
by rules, regulations, and orders of the 
Secretary of Labor, or pursuant thereto, and 
will permit access to his books, records,' and 
accounts by the administering agency and 
the Secretary of Labor for purposes of In- 
:vestlgatlon to ascertain compliance with 
:;such rules, regulations, and orders. 

(6) In the event of the contractor's non- 
compliance with the nondiscrimination 
clauses of this con* -act or with any of the 
said rules, reguiaUcos. or orders, this con- 
tract may be canceled, terminated, or 
suspended in whole or in part and the 
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contractor may be declared Ineligible for 
further Government contracts or federally 
asaieted construction . contracts in accord- 
ance with procedures authoriced m Executive 
Order 11246 of September 24, 1M5. and such 
other sanctions may be imposed and reme- 
dies invoked as provided in Executive Order 
11246 of September 24. 1965, or by rule, regu- 
lation, or order of the Secretary of Labor, 
or as otherwise provided by law. 

(7) The contractor will include the por- 
tion of the sentence immediately preceding 
paragraph (l) and the provisions of para- 
graphs (1) through (7) In every subcon- 
tract or purchase order unless exemx^ted by 
rules, regulations, or orders of the Stvretary 
of Labor Issued pursuant to section 204 of 
Executive Order 11246 of September 24. 1965, 
so that such provisions will be binding upon 
each subcontractor or vendor. Tlie contractor 
will take such action with respect to any 
subcontract or purchase order as the ad- 
ministering agency may direct as a means 
of enforcing sUch provisions, including sanc- 
tions for noncompliance: Provided, however^ 
That In the event a contractor becomes in- 
volved in. or Is threatened with, litigation 
with a subcontractor or vender as a result of 
such direction by the administering agency, 
the contractor may request the United 
States to enter Into such litigation to pro- 
tect the interests ol the United States. 

The applicant further agrees that it will 
be bound by the above equal opportunity 
clause with respect to its own employment 
practices when It participates in federally 
assisted construction work: Provided. That 
if the applicant so participating is a State or 
local government, the above equal opportu- 
nity clause is not applicable to any agency. 
Instrumentality or subdivision of such gov- 
ernment which does not participate in work 
on or under the contract. 

The applicant agrees that It will assist and 
cooperate actively with the , administering 
agency and the Secretary of' Labor in ob- 
taining the compliance of contractors and 
subcontractors with the equal oppcrtunJty 
clause and the rules, regulations, and rele- 
vant orders of the Secretary of Labor, that it 
win furnish the administering agency and 
the Secretary of Labor such information as 
they may require for the supervision of such 
compliance, and that It will otherwise assist 
the administering agency In the discharge of 
the agency's primary responsibility for secxir- 
ing compliance. 

The applicant further agrees that it will 
refrain from entering into any contract or 
contract modification subject to Executive 
Order 11246 of September 24, i965. with a 
contractor debarred from, or who has not 
demonstrated eligibility for, Government 
contracts and federally assisted construction 
contracts pursuant to the Executive order 
and will tsorry out such sanctions and penal- 
ties for violation of the rqual opportunity 
clause as may be Imposed upon contractors 
and subcontractors by the admlnlfiterlng 
agency or the Secretary of Labor pursuant to 
Part H, Subpart D of the Executive order. 
In addition, the applicant agrees that if it 
falls OfT refuses to comply with these under- 
takings, the administering agency may 
tak« any or all .of the following actions; 
Cancel, terminate, or suspend m whole or In 
part this grant (contract, loan. Insurance, 
guarantee) • refrain from extending any fur- 
ther assistance to the applicant under the 
program with respect to which the failure 
or'refund occurred until satisfactory assur- 
ance of future compliance has been received 
from such applicant; and refer the case to 
the Department of Justice for appropriate 
legal proceedings, J 

(c) Subcontracts, Each nonexempt 
prime contractor or subcontractor shall 
Include the equal opportunity clause In 
each of its nonexempt subcontracts. 



(d) Incorporation by rejerence. The 
equal opportunity clause may be incor- 
porated by reference in Gcverninent bUls 
of lading, transportation requests, con- 
tracts for deposit of Government Jfunds, 
Contracts for issuing and paying U.s! 
savings bonds and notes, contracts and 
subcontracts less than $50,000 and such 
other contracts a^ the Director may 
designate. 

(e) Incorporation by operation o/ the 
order and agency regulations. By opera- 
tion of the order, the equal opportunity 
clause shall be considered to be a part 
of every contract and subcontract re- 
quired by the order and the regulations 
in Uiis part to include such a clause 
whether or not it is physically incorpo- 
rated in such contracts. The clause may 
also be applied by agency regulations to 
every nonexempt contract where there 
is no written contract between the 
agency and the contractor. 

cp Adaptation of language. Such 
necessary changes in language may be 
made m the equal opportunity clause as 
shall be appropriate to identify properly 
the parties and their undertakings. 
§ 60—1.5 Exemptions. 

^.n^ln^^^^^^^-^^^^ transactions of 
$10 MO or under. Contracts and subcon- 
tracts not exceeding $10,000. other than 
Government bills of lading, are exempt 
from the requirements of the equal op- 
portunity clause. In determining the 
applicability of this exemption to any 
federally assisted construction contract, 
or subcontract thereunder, the amount 
of such contract or subcontract rather 
than the amount of the Federal financial 
assistance shall govern. No agency, con- 
tractor, or subcontractor shall procure 
supplies or services in less than usual 
quantities to avoid applicability of the 
equal opportunity clause. 

<2) Contracts and subcontracts for 
indefinite quantities. With respect to 
contracts and subcontracts for indefinite 
quantities (including, but not limited to. 
open end contracts, requirement -type 
contracts, Federal Supply Schedule con- 
tracts, "call-type" contracts, and pur- 
chase notice agreements), the equal 
opportunity clause shall be included un- 
less the purchaser has reason to believe 
that the amount to be ordered in any 
year under such contract will not exceed 
$10,000, The applicability of the equal 
opportunity clause shall be determined 
by the purchaser at the time of award for 
the first year, and annually thereafter 
for succeeding years. Jf any. Notwith- 
standing the above, the equal oppor- 
tunity clause shall be applied to such 
contract whenever the amount of a 
single orden exceeds $10,000. Once the 
equal opportunity clause is determined to 
be applicable, the contract shall continue 
to be subject to such clause for its dura- 
tion, regardless of the amounts orde:-ed. 
or reasonably expected to be ordered in 
any year. 

<3) Work outside the United States. 
Contracts and subcontracts aire exempt 
from the requirements of the equal op- 
portunity clause with regard to work 
performed outside the United States by 



FEMRAl REGISTEIt, VOL 33/ NO. 104— TUESDAY/ MAY 28, 1^66 



- B5 - 
RULES AMD REGULATIONS 



employees who were not recruited within 
the United Sta:l«5. 

(4) Contracts with State or local gov- 
ernments. The requirements of the equal 
opportunity clause in any contract or 
subcontract with a State or local govern- 
ment (or any agency, instrumentality or 
subdivision thereof) shall not be ap- 
plicable to any agency* instrumentality 
or subdivision of such government which 
does not participate in work on or under 
the contract or subcontract. In addition, 
State and local governments are exempt 
from the requirements of filling the an- 
nual compliance report provided for by 
§ 60-1.7 (a) (1) and Inaintaining a written 
affirmative action compliance pro^ram^ 
prescribed by § 60-1.40. 

(b) Specific contracts and facilities — 
( 1 ) Specific contracts. The Director may 
exempt an agency or any person from re- 
quiring the inclusion of any or all of the 
equal opportunity clause in any specific 
contract or subcontract when he deems 
that special circumstances in the na- 
tional Interest so require, The Director 
may also exempt groups or categories of 
contracts or subcontracts of the seme 
type where he finds it impracticable to 
act upon each request individually or 
where group exemptions will contribute 
to convenience in the administration of 
the order. 

(2) Facilities not connected with con- 
tracts. The Director may exempt from 
the requirements of the equal oppor- 
tunity clause any of a prime contractor's 
or subcontractor's facilities which he 
finds to be in all respects separate and 
distinct from activities of the prime eon- 
tractor or subcontractor related to the 
performance of the contract or subcon- 
tract, provided that he also finds that 
such an exemption will not interfere with 
or Impede the effectuation of the order. 

(c) National security. Any require- 
ment set forth in these regulations in this 
part shall not apply to any contract or 
subcontract whenever the head of an 
agency d^^tyermines that such contract or 
subcontract is essential to the national 
security and that its award without com- 
plying with such requirement is neces- 
sary to the national security. Upon 
maMng such a determination, the head 
of the agency will notify the pirector In 
writing within 30 days. 

(d) Withdrawal of exemption, When 
any contract or subcontract is of a cla^ 
exempted under this section/ the Director 
may withdraw the exemption for a 
specific contract or subcontract or group 
of contracts or subcontracts when in his 
judgment such action is necessary or 
appropriate to achieve the purposes; of 
the order. Such withdrawal shall not 
apply to contracts or subcontracts 
awarded prior to the withdrawal, except 
that in procurements entered into by 
formal advertising, or the various forms 
of restricted formal advertising, such 
withdrawal shall not apply unless the 
withdrawal is made more than 10 calen- 
dar days before the date set for the 
opening of the bids. 

§ 60-1*6 Duties of agencies. 

(a) General responsibility. Each 
agency shall be primarily responsible for 



obtaining compliance with the equal op- 
portunity clause, the order, the regula- 
tions in this, part, and orders issued 
pursuant thereto. Each agency shall 
cooperate with the Director and shall 
furnish him such information and assist^- 
anc5 as he may require in the pcr^-orm- 
ance of his functions under the order. 
Such information shall include compli- 
ance review reports, schedules of 
compliance reviews and any other infor- 
mation relevant to the administration 
of the order. 

(b) Agrency program. The head of each 
agency shall, subject to the prior 
approval of the Director, establish a 
program and promulgate procedures to 
carry out ''he agency's responsibilities for 
obtaining compliance with the order and 
regulations and orders issued pursuant 
thereto. Each agency head shall also 
designate a Contract Compliance Officer, 
who (unless otherwise approved by the 
Director) shall be appointed by the head 
of the agency from among the agency's 
executive personnel <x) whom ' the Ebc- 
ecutive Schedule applies, and such oflBcer 
shall be subject to the immediate super- 
vision of the head of the agency* AU 
compliance reviews required pursuant 
to the regulations in this part and such 
other compliance reviews as the Contract 
Compliance Officer determines to be ap- 
propriate shall be conducted by him or 
liis designee. The head of the agency or 
the Contract Compliance Officer may also 
designate a IDeputy Contract Compliance 
Officer to assist the Contract Compliance 
OfTicer in the performance of his duties. 
The names of the Contract Compliance 
Officers and the Deputy Contract Com- 
pliance Officers, their addresses and tele- 
phone numbers, and any changes made 
in their designation shall be furnished to 
the Director. 

(c^ Agency regulations. The head of 
eacn agency shall prescribe regulations 
for the administration of the order and 
the regulations in this part. Agency 
regulations, directives and orders for 
such purpose must be submitted to the 
Director prior to issuance and may be 
enforced upon approval of the Director 
or 60 days after submission if not dis- 
approved by the Director. 

<d) Award of contracts. Sixty days 
after the effective date of the regulations 
in this part, each agency shall follow 
the procedures described below before 
the award of any nonexempt contract 
unless agency regulations providing 
alternative procedures have been Issued 
or are imder review by the Director in 
accordance with paragraph (c) of this 
section. Such alternative procedures may 
include monetary cutoffs and other limi- 
tations consistent with the agency re- 
sources and contracting processes. 

(1) All Contracting Officers and offi- 
cers approving applications for Federal 
financial assistance involving a construc- 
tion contract shall notify the Contract 
Compliance Officer or appropriate Dep- 
uty as soon ELS practicable of the im- 
pending award of each no nexempt con- 
tract, the name and address of the prime 
contractor/anticipated time of perform- 
ance, name and address of each known 
subcontractor, whether the prime con- 



tractor and known subcontractors have 
previously held any Government con- 
tracts or federally assisted construction 
contracts subject to Executive Order 
10925, 11114, or 11246, and whether the 
prime contractor has previously filed 
compliance reports required by Execu- 
tive Order 10925, 11114. or 11246, or by 
regulations of the Equal Employment ■ 
Opportunity Commission issued pursuant 
to Title vn of the Civil Rights Act of 
1964. 

(2) The Contract Compliance Officer 
or appropriate Deputy shall review the 
available information relative to the pro- 
spective prime contractor's equal oppor- 
tunity compliance status and notify the 
Contracting Officer or Approving Officer 
of any deficiencies found to exist. A copy 
of such reF>ort shall be forwarded to the 
Director. 

(3) Contracting Officers or Approving 
Officers shall: <i) Notify the bidder, of- 
feror, or applicant of any deficiencies 
found to exist by the Contract Compli- 
ance Officer or appropriate Deputy, and 
(11) direct any bidder, offeror or appli- 
cant so notified to negotiate with the 
Contract Compliance Officer and to take 
such actions as the Contract Compliance 
Officer may require. 

(4) The award of any such contract 
shall be conditioned upon the Contract 
Compliance Officer's notification to the 
Contracting Officer or Approving Officer 
that the bidder, offeror or applicant has 
taken action or has agreed to take action 
satisfactory to the Contract Compliance 
Officer, appropriate Deputy, or the head 
of the agency as provided 'ii'i § 60-1 .20(b) 
Any such agreement to talce action shall 
be stated in the contract, if the Contract 
Compliance Officer so requires, 

(e) Evaluations. The Director may 
from time to time evaluate the programs, 
procedures', and policies of agencies in 
order to assure their compliance with the 
order and the regulations in this part 
and the compliance of pilme contractors 
and subcontractors with the equal oppor- 
tunity clause. 

§ 60-1.7 Rcporlg and odicr required in- 
formation* 

(a) Requirements for prime contrac- 
tors and subcontractors. (1) Each 
agency shall require each prime con- 
tractor and each prime contractor and 
subcontractor shall cause its subcontrac- 
tors to file annually, on or before the 31st 
day of March, complete and accurate re- 
ports on Standard Form 100 (EEO-1) 
promulgated jointly by the Office of Fed- 
eral Contract Compliance, the Equal 
Employment Opportunity Commission 
and Plans for Progress or such form as 
may hereafter be promulgated In its 
place if such prime contractor or sub- 
contractor (1) Is not exempt from the 
provisions of these regulations in accord- 
ance with § 60-1.5: .(ii) has 50 or more 
employees ; (iii) is a prime' contractor or 
first tier subcontavctor; and (iv) has a 
contract, subcontract or purchase order 
amounting to $50,000 or more or serves 
as a depositary of Government funds 
in any amount, or Is a financial institu- 
tion which is an issuing and paying agent 
for U.S. savings bords and savings notes: : 
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Provided, Thai any subcontractor below 
the first tier which performs construc- 
tion work at the site of construction shall 
be required to file such a report if it 
meets requirements of subdivisions (1), 
(ii) , and (iv) of this subparagraph. 

(2) Each person required by 5 bO-1.7 
(a) (1) to submit reports shall file such 
a report with the contracting or adminis- 
tering agency within 30 days after the 
award to him of a contract or subcon- 
tract, unless such person 'has submitted 
such a report within 12 months preced- 
ing thcvdate of .the award. Subsequent 
reports shall be submitted annually in 
accordance with § 60-1. 7(a) (1) , or at 
such other intervals as the agency or the 
Director may require. The agency with 
the approval of the Director may extend 
the time for filing any report; 

(3) The Director, the agency or the 
applicant, on their own motions, may 
require a prime contractor to keep em- 
ployment or other records and to fur- 
nish. ir» the form requested, within rea- 
sonable limits, such information as the 
Director, agency or the applicant deems 
necessary for the administration of the 
order. 

(4) Failure to file timely, complete and 
accurate reports as required constitutes 
noncompliance with the prime contrac- 
tor's or subcontractor's obligations under 
the equal opportunity ^clause and is 
grounrf lor the imposition by the agency, 
the Director, an applicant, prime con- 
tractor or subcontractor, of any sanc- 
tions .as authorized by the order and tJie 
i regulations in this part. Any such f all- 
ium shall be reported 'in writing to the 
Director by the agency as soon as prac- 
ticable after it occurs. 

(b) RequirementB for bidders or pro- 
spective contractors — (1) Previous re- 
ports. "E&ch agency shall require each 
bidder or prospective prime contractor 
and proposed subcontractor, where ap- 
propriate, to state in the bid or at the 
outset of negotiations for the contract 
whether it has participated in any pre- 
vious contract or subcontract subject to 
the equal opportimity clause; and, if so, 
whether it has filed with the Joint 
Reporting Committee, the Director, an 
agency, or the former President's Com- 
mittee on Equal Employment Oppor- 
tunity all reports due under the appli- 
cable filing requirements. In any case In 
which a bidder or prospective prime con- 
tractor or proposed subcontractor which 
participated in a previous contract or 
subcontract subject to Executiie Order 
10925, 11114, or 11246 has not fi]ed a re- 
port due under Uie applicable filing re- 
quirements, no contract or subcontract 
shall be awarded unless such contractor 
submits a report covering the delinquent 
period or such other period spedlled by 
th 6 agency or the Director. 

(2) Additional information. A bidder 
or prospective prime contractor or pro- 
posed subcontractor shall be required to 
submit such information as the agency 
^r the Director requests prior to the 
award of the contract or subcontract. 
When a determination has been made 
to award the contract or subcontract to 
a specific contractor^ saeti contractor 
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shall be required, prior to award, or after 
the award, or both, to furnieh such other 
information as the agency, the applicant, 
or the Director requests. 

(c) Use of reports. Reports filed pur- 
suant to this section shall be used only in 
connection '.;ith the administration of 
the order, the CivU Rights Act of 1964, 
or in furtherance of the purposes of the 
order and said Act. 

§ 60—1.8 Segrcgole<l facifllics. 

(a) General, In order to comply w'^*h 
his obligations under the equal oppor- 
tunity clause, a prime contractor or sub- 
contractor must ensure that facilities 
provided for employees are provided in 
such a manner that segregation on the 
basis of race, creed, color, or national 
origin cannot result- He may neither 
require such segregated use by written 
or oral;policies nor tolerate such use by 
employee custom. His obligation extends 
further to ensuring that his employees 
are not assigned to perform their services 
al; any location, under his control, where 

; the facilities are segregated. This obli- 
gation extends to all contracts contain- 
ing the equal opportunity clause regard- 
less of the amount of the contract. The 
term "facilities" as used in this section 
means waiting rooms, work areas, res- 
taurants and other eating areas, time 
clocks, restrooms, wash rooms, locker 
rooms, and other storage or dressing 
areas, parking lots, drinldng fountains, 
recreation or entertainment areas, trans- 
portation, and housing facilities provided 
for employees. 

(b) Certification hp prime contractors 
and subcontructont. Prior to the award 
ol any nonexempt Government contract 
or subcontract or federally assisted con- 
fiftruction contract or subcontract, each 
agency or applicant shall require the 
prospective prime contractor and each 
prime contractor and subcontractor shall 
require each subcontractor to submit, a 
certification, in the form approved by 
the Director, that i>he prospective prime 
contractor or subcontractor does not and 
will not maintahi any facilities he pro- 
vides for his employees in a segregated 
manner, or permit his employees to per- 
form their services at any location, 
under his control, where segregated facil- 
ities are maintained; and that he will 
obtain a similar certification in the form 
approved by the Director, prior to the 
award of any nonexempt subcontract. 

§60—1,9 CompJiatit^e by laBor unions 
and by rccroHing and training ogcn- 

(a) Whenever compliance with the 
; equal opportunity clause may necessitate 
a revision of a collective barsaining 
agreement, the labor union or unions 
which are parties to saieh an agreement 
fihall be given ^adequate owortunlty to 
present their views to the Director. 

<b) The Director shaU ufic Mb best 
efforts, directly and through agencies, 
contractors, subcontractors, applicants, 
Stftte and local ofiQclats, public and pxl- 
vate agencies, and all other available In- 
strumentalities to cause any latar onion, 
recruiting and training agencr or otber 
representative of worfe«?r8 who ai-e or may 
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be en^a^ed in work under contracts and 
subcontracts to cooperate with, and to 
comply in the implementation of, the 
i>urpoees of the order. 

(c) In order to effectuate the purposes 
of paragraph (a) of thU; seetkKx, the Di- 
rector may hold hearings, public or pri- 
vate, with respect to the practices and 
policies of any such labor union or re- 
cruiting and training agency. 

(d) The Director may notify any Fed- 
eral, State, or local agency of his 
conclusions and recommendations with 
respect to any such labor organization 
or recruiting and trainmg agency which 
in fais judgment has failed to cooperate 
with himself, agencies, prime contrac- 
tors, subcontractors, or applicants in 
carrying out the purposes of the ordez. 
The Director also may notify the Equal 
Employment Opportunity Commission, 
the Departrnent of Justice, cr other ap- 
propriate Federal agencies whenever lie 
has reason to believe that tlie practices 
of any such labor organization or agency 
violates Title vn of the Civil Rights Act 
of 1964 or other provisions of Federal 
Jaw. 

Subpart B — General -Enforcement; 
Compliance Review &nd Cc«-nplainl 
Procedure 

§60—1.20 Compliance reviewff, 

(a) The purpose of a compliance re- 
view is to determine if the pr*me con- 
tractor or subcontractor m^intauifi 
nondiscriminatory hiring and employ-, 
ment practices and is taJking afQrmative 
action to ensure that applicants are em- 
ployed and that employees are placed, 
trainfd, upgraded, promoted, and other- 
wise treated during employment without 
regard to race, creed, color, or national 
origin. It shall consiist of a comprehensive 
analy&ifi and evaluation of each aspect of 
the aforementioned practices, poIicie«, 
and conditions resulting therefrom. 
Where necessary, recommendationfi for 
appropriate sanctions shall be made. 

(b) Where deficiencies are foundt to 
exist, reasonable efforts shall be made to 
secure compliance through conciliation 
and persuasion. Before the contractor 
can be found to be in compliance with the 
order, it must make a specific commit- 
ment, in writing, to correct any such 
deficiencies. The commitment must in- 
clude the precise action to be taken and 
dates for completion. The tixms period 
alloted shedl be no longer than the 
minimum period necessary to tsffect such 
changes. Upon approval of the extract 
CdmpliaTiiMs Officer, appropriate Deputy 
or the agency head of such commitment, 
the contractor may be' considered in 

; compliance, on condition that ii\e com- 
mitments are faithfully kept. The con- 
tractor shall be notified tiiat making: J5U<^ 
oommltoients does not pnscltide futorc 
determinatbon^ of ncmcom.pliaiiioe based 
on a finding tfaat the com m Itmqits ar»^ 
not sufficient to achieve oxupUance. 

<c) XTie Compliance Agency fiiail have 
the primary responriWfity for tte con- 
duct of compUance reviews. Agfencles 
shall institute programs for the regular 
oonduct <rf compliance rer v l e ws in ac- 
o^xdance with the Director's ^Sdellnee, 
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an<a sh«ill also conduct compliance re- 
views In accordance with any special re- 
auests or Instructions of the Director. 
Compliance reviews may also be con- 
ducted by the Dlrec^.or. Compliance re- 
views sh ould be conducted "by qualified 
specialists regularly involved In equal 
opportunity programs. 

(d) Each agency must include In the 
invitation for bids for each formally ad- 
vertised supply contract which may re- 
sult in a bid of $1 million or more, a 
notice (in the form approved by the 
Director) to prospective bidders that if 
their bid Is In the amount of $1 million or 
more, the apparent low responsible 
bidder and his known flLTst- tier subcon- 
tractors with subcontract of |1 million 
or more will be subject Ico a compliance 
review before the award of the contract. 
Before the award of any formally ad- 
vertised supply contract of $1 million 
or more, a pre- award compliance re- 
view of the" prospective contractor and. 
his known first- tier $1 million subcon- 
tractors must be conducted by the Com- 
pliance Agency within 6 months prior 
to the award of the contract. If an 
agency other than the awarding agency 
is the Compliance Agency, Che awarding 
agency will notify the Compliance Agen- 
cy EUid request appropriate action and 
finding in accordance with this sub- 
section. Compli&nre Agencies will pro- 
vide awarding agencies with written 
reports of compllanc«i reviews within 
30 days following the requests. In or- 
der to Qualify for the award of a con- 
tr£k5t» a contractor and such first- tier 
subcontractors must be found on the 
basis of such review to be able to comply 
with the equal opportunity clause or 
carry out an acceptable program for 
compliance as provided in paragraph (b) 
of this section. 

§ 60—1 «21 Who max file complainu. 

Any employee of ^ aJiy contractor or 
applicant for employment with such 
contractor may, by himself or by an 
authorized representative/file in writing 
a complaint of alleged discrimination in 
violation of the equ%l opportunity clause. 
;1uch complaint is to be filed not later 
than 180 days from the date . of the 
alleged discrimination, unless the time 
for filing Is extended by tlie agency or the 
Director upon good cr- use shown. 

§60-1.22 Where U» file 

Complaints may be filed with the 
agency or with tlie Director. Those filed 
with the Director may be referred to the 
agency for processing, or they may be 
processed in accordance with § 60-1.25. 

§60-1.23 Con ten Ls of complaint* 

(a) The complaint should include the 
name, address, and telephone number of 
the complainant, the name and address 
of the prime contractor or subcontractor 
committing the alle^jed discrimination, a 
description of the acts considered to be 
discriminatory, and any other pertinent 
information which will assist In the in- 
vestigation and resolution : of the com- 
plaint. The complaint shall be signed 
by the complainant or his authorized 
representative. 
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(b) Where a complaint contains in- 
complete information, the agency or the 
Director shall seek promptly the heeded 
information from the complainant. In 
the event such informaticn Is not fur- 
nished to the agency or the Director 
within 60 days or the date of such 
request, the case may be closed. 

§60-1.24 Proccasing of matters by 
agencies. 

(a> Complaints, Where complaints are 
filed with ' the agency, the Contracts 
. Compliance Officer shall transmit a copy 
of the complaint to the Director within 
10 days after the receipt thereof. 

(b) Investigations. The agency or 
Compliance Agency shall Institute a 
prompt Investigation of each complaint 
filed with it or referred to it, and shall 
be responsible for developing a complete 
case record. A complete case record con- 
sists of the name and address of each 
person interviewed, and a summary of 
his statement, copies/ or summaries of 
pertinent documents, and a. narrative 
summary of the evidence disclosed in the 
investigation as it relates to each viola- 
tion-revealed^ When a complaint Is filed 
against a prime contractor or subcon- 
tractor who has contracts involving more 
than one agency, unless otherwise pro- 
vided, the Compliance Agency shall con- 
duct the Investigation and make such 
findings and determinations a.i shall be 
appropriate for the administration of the 
order. 

(c) Resolutio7i of matter B, (1) If the 
complaint investigation by the agency 
pursuant to paragraph (b) of this sec- 
tion shows no violation of the equal 
opportunity clause, the agency shall so 
inform the Director. The Director may 
review the findings of the agency, and 
he may request further investigation by 
the agency or may imdertake such in- 
vestigation as he may deem appropriate. 

(2) If any complaint investigation or 
compliance review indicates a violation 
of the equal opportunity clause, the mat- 
ter should be resolved by informal means 
whenever possible. Such Informal means 
may Include the holding of a compliance 
conference by the agency. Each prime 
contractor and subcontractor shall be 
advised that the. resolution is subject to 
review by the Director and may be dis- 
approved if he determines that such 
resolution is not sufficient to achieve 
conipliance. 

<3) Where any ctmiplalnt investiga- 
tion or compliance review indicates a 
violation of the equal opportunity clause 
and the matter has not been resolved by 
inf ormal means, the Director or the 
agency, with the approval of the Direc- 
tor, shall afford the contractor an op- 
portunity for a hearing. If the final de- 
cision reached in accordance with the 
provisions of § 60-1.26 is that a violation 
of the equal opportunity dause has taken 
place, the Director, : or the agency with 
the approval of the IMrector. may cause 
the cancellation, termination, or sus- 
pension of any contract or subcontract, 
cause a contractor to be debarred from 
further contracts or subcontracts, or 
mcy Impose such other sanctions as are 
authorized by the order. 
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(4) When a prime contractor or sub- 
contractor, without a hearing, shall have 
complied with the reconunendations or 
orders of an agency or the Director and 
believes such recommendations or orders 
to be erroneous, he shall, upcm filing a 
reque^ therefor witliln ten days of such 
compliance, be afiforded an opportunity 
for a he&ring and review of the alleged 
erroneous action by the agency or the 
Director. 

<5) For reasonable cause shown, the 
Director or an agency head may recon- 
sider or cause to be reconsidered any 
matter on his own motion or pursuant 
to a request. 

(d) Reportc to the Director, (1) With- 
in 60 days from receipt of a complaint 
by the agency, or within such additional 
time as may be allowed by the Director 
for good cause shown, the agency or the 
Compliance Agency shall process the 
complaint and submit to the Director the 
case record and a summary report con- 
taining the following information : 

(1) Nfiune and address of the com- 
plainant; 

(il) Brief summary of findings, in- 
cluding a' stat,ement as to the agency's 
conclusions regarding the contractor's 
compliance cr noncompliance with the 
requirements of the equal opportunity 
clause ; 

(ill) A statement of the disposition of 
the case, including any corrective action 
taken and any sanctions or penalties Im- 
posed or, whenever appropriate, the 
recommended corrective action and 
sanctions or penalties. 

(2) A written report of every preaward 
compliance review required by this reg- 
ulation or otherwise required by the Di- 
rector, including findings, will be for- 
warded to the Director within '10 days 
after the award for a postaward review. 

(3) A written report of every other 
compliance review or any other matter 
processed by the sigency involving an 
apparent violation of the equal oppor- 
tunity clause shall be submitted to the 
Director. Such report shall contain a 
brief summary of the findings, including 
a statement of conclusions regarding the 
contractor's compliance or noncompli- 
ance with the requirements of the order, 
and a statement of the disposition of the 
case, Including any corrective action 
taken or recommended and any sanc- 
tions or penalties Imposed or recom- 
mended. 

§ 60-1.25 Aflsumption ot jurisdiction by 
or referrals to tKe Director. 

The Director may inquire Into the sta- 
tus of any matter pending before an 
agency or a Compliance Agency, includ- 
ing complaints and matters arising out 
of reports, reviews, and other investiga- 
tions. Where he considers it necessary or 
appropriate to the achievement of the 
purposes of the order. . he may assume 
jurisdiction over the matter and proceed 
as provided herein. Whenever the Direc- 
tor assumes jurisdiction over any mat- 
ter, or an agency refers any matter, he 
may conduct, or have conducted, such 
investigations, ho}d such hearings, make 
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such findings, issue such recommenda- 
tions and directives, order such, sanc- 
tions and penalties, and take such other 
action as may be necessary or appro- 
priate to achieve the purposes of the 
order. The Director shall promptly notify 
the agency of any corrective action to be 
taken or any sanctions to be taken or 
any sanction to be imposed by the 
agency. The agency shall take such ac- 
tion, and report the results thereof to 
the Director within the time specified. 

§ 60-1.26 Hearings* 

(a) Informal hearings — (1) Purpose. 
The Director or any agency head with 
the approval of the Director may convene 
such informal hearings as may be 
deemed appropriate for the purpose of 
inquiring into the status of compliance 
by any prime contractor or subcontrac- 
tor with the terms of the equal opportu- 
nity clause. 

(2) Notice. Contractors and subcon- 
tractors shall be advised in writing as to 
the time and place of the informal hear- 
ing and may be directed to bring specific 
documents and records^ or furnish other 
relevant information concerning their 
compliance status. When so requested, 
the prime contractor or subcontractor 
shall. attend and bring requested docu- 
ments and records, or other requested 
information. 

(3) Conduct of hearings. The hearing 
shall be conducted by hearing officers 
appointed by the Director or an agency 
head. Parties to informal hearings may 
be represented by counsel and shall have 
a fair opportunity to present any rele- 
vant material. Formal rules of evidence 

'will not apply to such proceedings. 

(b) Formal hearings— (l^ General 
procedure. The Director or the agency 
head, with the approval of the Director, 
may convene formal hearings pursuant 
to Subpart B of this part. Such hearings 
shall be conducted in accordance with 
procedures prescribed by the Director or 
the agency head. Reasonable notice of a 
hearing shall be sent by registered mall, 
return receipt requested, to the last 
known address of the jprime ccii tractor 
or subcontractor complained against. 
Such notice shall contain the time and 
place of hearing, a statement of the pro- 
visions of the order and regulations pur- 
suant to which the hearing is to be held, 
and a concise statement of the matters 
pursuant to which the action furnishing 
the basis of the hearing has been taken 
or is proposed to be taken. Copies of such 
notice shall be sent to all agencies. Hear- 
ings shall be held before a hearing officer 
designated by the Director or an agency 
head. Each party shall have the right to 
counsel, a fair opportunity to present 
evidence and argument ^d to cross- 
examine. Wherever a formal hearing Is 
based In whole or in part on matters 
subject to the collective bargaining 
agreement and compliance may necessi- 
tate a revision of such agreement, any 
labor organization which is a signatory 
to the agreement shall have the right to 
participate as a party. Any other person 
or organlEation shall be permitted to 
participate upoa a showing that such. 
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person or organization has an interest 
in the proceedings and may contribute 
materially to the proper disposition 
thereof.. TRe hearing officer shall make 
his proposed findings and conclusions 
upon the basis of the record before him. 

(2> C* cellation, termination, and 
deharmt.ut. No order for cancellation or 
termination of existing contracts or sub- 
contracts or for debarment from further 
contracts or subcontracts pursuant to 
section 209 of the order shall be made 
without affording the prime contractor 
or subcontractor an opportunity for a 
hearing. When cancellation, termina- 
tion, or debarment is proposed, the fol- 
lowing procedure shall be observed: 

(i) Notice of proposed cancellation or 
termination. Whenever the Director, or 
the head of an agency or his designee 
upon prior notification to the Director, 
proposes to cancel or terminate, or cause 
to be canceled or terminated, In whole 
or in part, a contract or contracts or to 
require cancellation or termination of a 
subcontract or subcontracts, a notice of 
the proposed action, in writing and 
signed by the Director or head of the 
agency or his designee, shall be sent to 
the last known address of the prime con- 
tractor or subcontractor, return, receipt 
requested. A copy of such notice shall be 
sent to all agencies. The prime contractor 
or subcontractor shall be given at least 
10 days from the i*eceipt of the notice 
either to comply with the provisions of 
the contract or subcontract or to mail a 
request for a hearing to the Director or 
the agency. 

(ii) Notice of proposed ineligihilitp. 
Whenever the Director, or the head of 
an agency or his designee, upon prior 
notification to the Director, proposes to 
declare a pi'ime contractor or subcrr, • 
tractor ineligible for further contrv.os 
or subcontracts ; imder section 209 of 
the order, a notice of the proposed action, 
in writing and signed by the Director 
or head of the agency or his designee, 
shall be sent to the last known address 
of the prime contractor or subcontrac- 
tor, return receipt requested. A copy of 
such notice shall be sent to all agencies. 
The prime contractor or subcontractor 
shall be given at least 10 days from the 
receipt of such notice, in which to -mail 
a request for a hearing to the Director or 
•the agency. 

(iii) 'jvspension during pendemw of 
liearing. Whenever the prime contractor 
or subcontractor requests a hearing in 
laccordance with these provisions, hls^ 
contracts or subcontracts may be sus- 
pended, in the discretiora of the Director, 
during the pendency of the hearing. 

(iv) Hearing request. If &t the end of 
ihe 10-day period referred to In subdi- 
vision (i) of this subparagraph, no 
request has been received, the Director 
or the head of the agency may cancel, 
suspend or termina'te or cause to be 
canceled, suspended or terminated such 
contracts or subcontracts. If at the end 
of the 10-day period referred to in sub- 
division (li) of this subparagraph no 
request has been received, the Director 
or the head of the agency may enter 
an order declaring the contractor or 
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subcontractor ineligible for further con- 
tracts, subcontracts, or extensions of 
other modifications of existing contracts, 
until such contractor or subcontractor 
shall have satisfied the Director that he 
has established and will carry out per- 
sonnel and employment policies and 
practices in compliance with the pro- 
visions of the equal opportunity clause. 

(V) Decision following hearing. When 
the hearing is conducted by an agency, 
the hearing oflicer shall make recom- 
mendations to the head of the agency 
who shall make a decision. No decision by 
the head of the agency, or his repre- 
sentatives, shall be final without the 
prior approval of the Director. When the 
hearing is conducted by a hearing officer 
appointed by the Director, the hearing 
ofiiccr shall make recommendations to 
the Director, who shall make the final 
decision. Parties shall be furniijhed with 
copies of the hearing officer's recom- 
mendations, and sh?U bo given an op- 
portunity to submit their views. 

§ 60—1.27 Sanctions and penalties. 

The sanctions described in subsections 
CI). (5), and (6) of section 209(a) of the 
order may be exercised only by or with 
the approval of the Director. Referral of 
any matter arising under the order to the 
Department of Justice or to the Equal 
Employment Opportunity Commission 
shall be made by the Director. 

§ 60—1.28 Sliow cause nolices. 

When the Director has reasonable 
cause to believe that a contractor has 
violated the equal opportunity clause he 
may issue a notice requiring the con- 
tractor to show cause, within 30 days, 
why monitoring, enforcement proceed- 
ings or other appropriate action to erusure 
compliance should not be instituted. 

§60—1.29 Prenward notices. 

(a) Preaward compliance revietos. 
Upon the rec.uest of the Director, agencies 
shall not enter into contracts or approve 
the entry into contracts or subcontracts 
with any bidder, prospective prime con- 
tractor, or proposed subcontractor named 
by the Director until a preaward com- 
pliance review, has betjn conducted and 
the Dii*ector or designated agency head 
or his designee has approved a determi- 
nation that the bidder, prospective prime 
contractor or proposed sut>con tractor will 
be able to comply with the provisions of 
the equal opportunity clause, 

(h) Other special preaward procedures. 
Upon the request of the Director, agen- 
cies shall not enter Into contracts or ap- 
prove the entry into subcontracts with 
any bidder; prospective prime contractor 
or proposed subcontractor specified by 
the Director until the agency has com- 
plied with the directions contained in 
the request. 

§ 60-1,30 Contract ineligibility list. 

The Director shall distribute periodi- 
cally a list tc all executive departments 
and agencies giving the names of prime 
contractors and suDContractors who have 
been declared ineligible under the regu- 
lations in this part and the order. 
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§60-1.31 Reinstaiemenl of ineligible 
prime contractors and subconlraclors. 

Any prime contractor or subcontractor 
declared ineligible ; for further contracts 
or subcontracts under the order may re- 
quest reinstatement in a letter directed 
to the Director. In connection with the 
reinstatement proceedings, the prime 
contractor or subcontractor shall be re- 
quired to show that it has established 
and will carry out employment policies 
and practices in compliance with the 
equal opportunity clause. 

§ 60-1.32 Intimidation and interference. 

The sanctions and penalties contained 
in Subpart D of the order may be exer- 
cised by the agency or the Director 
against any prime contractor, subcon- 
tractor or applicant who falls to take all 
necessary steps to ensure that no person 
intimidates, threatens, coerces, or dis- 
criminates against any individual for the 
purpose of interfering with the filing of a 
complaint, furnishing information, or 
assisting or participating in any manner 
in an Investigation, compliance review, 
hearing, or any other activity related to 
the administration of the order or any 
other Federal, State, or local laws re- 
quiring equ^l employment opportunity. 

Subpart C — Ancillary Matters 

§60-1.40 Aftirmative action compli- 
ance programs. 

(a) RcQuirements of programs. Each 
agency or applicant shall require each 
prime contractor who has 50 or more 
employees and a contract of $50,000 or 
more euid each prime contractor ■ and 
subcontractor shall require each subcon- 
tractor who has 50 or more employees 
and a subcontract of $50,000 or more to 
develop a written afiBrmative action com- 
pliance program for each of its estab- 
lishments. A necessary prerequisite to 
the development of a satisfactory affirm- 
ative action program is the Identifica- 
tion and analysis o^ problem areas in- 
herent in minority employment and an 
evaluation of opportunities for utiliza- 
tion of minority group personnel. The 
contractor's program shall provide In de- 
tail for specific steps to guarantee equal 
employment opportunity keyed to the 
problems and needs of members of mi^ 
nority groups, including, when there are 
deficiencies, the development of: specific 
goals and time tables for thesprompt 
achievement of full and equal - employ- 
ment opportimity. Each contractor shall 
Include in his afiftrmative action compli- 
ance program a table of job dassiflca-' 
tions. This table should include but need 
not be limited to job titles, principal 
duti^ (and auxiliary duties, if any), 
rates of pay, and where more than one 
rate of pay applies (because of length of 
time in the job or other la^ctors) the 
applicable rates. The affirmative action 
compliance program shall be signed by 
an executive ofiQcial of the contractor. 

(b) XJtilizati(yn evalXLotion. The evalu- 
ation of utilization of minority group 
personnel shall include the foil owing : 

<1) An analysis of minority group 
representation in all job categories. 



(2) An analysis of hiring practices for 
the past year, including recruitment 
sources and testing, to determine 
whether equal employment opportunity 
is being afforded In all job categories. 

(3) An analysis of upgrading, transfer 
and promotion for the past year to deter- 
mine whether equal employment oppor- 
tunity is being afforded. 

(c) Maintenance of programs. Within 
120 days from the commencement of the 
contract, each contractor shall maintain 
a copy of separate affirmative action 
compliance programs for each estab- 
lishment, including evaluations of utili- 
zation of minority group personnel and 
the job classification tables, at each local 
office responsible for the personnel mat- 
ters of such establishment. An alfirma- 
tive action compliance program shall be 
part of the manpower and training 
plans for. each new establishment and 
shall be developed and made available 
prior to the staffing of such establish- 
ment. A report of the results of such 
program shall be compiled annually and 
the program shall be updated at that 
time. This information shall be made 
available to representatives of the 
agency or Director upon request and 
the contractor's afiarmative action pro- 
gram and the result it produces shall be 
evaluated as part of compliance review 
activities. 

§ 60—1.41 Solipitations or advertisements 
for enyiloyces. 

In solicitations or advertisements for 
employees placed by or on behalf of a 
prime contractor or - subcontractor, the 
requirements of; paragraph (2) of the 
equal opportunity clause shall be satis- 
fled whenever the prime contractor or 
subcontracto.r complies with any of the 
following: 

Ca) States expressly in the solicita- 
tions or advertising that all qualified ap- 
plicants will receive consideration for 
employment, without regard to race, 
creed, color, or national origin; 

(b) Uses display or other advertising, 
and the advertising includes an appro- 
priate insignia prescribed by the Dlrec- 

■ tor. The use of the insignia is considered 
subject to the provisions of 18 U.lS.C. 
701; 

(c) Uses a single advertisement, and 
the advertisement is grouped with other 
advertisenients tmder a caption which 
clearly states that all employers in the 
group assure all qualified applicants 
equal consideration for emplpymen^V 
without regard to race; creed, color, or 
national origin; 

(d) Uses a single advertisement in 
which appears in clearly distinguishable' 
type the phrase "an equal opportunity 
employer." 

§ 60-1.42 Notices to be posted* 

(a) Unless alternative notices are 
prescribed >by the Director or by the 
agency with the approval of the ZMrector, 
the notices which prime contractors and 
subcontractors aj'e required to post by 
paragraphs (1) and (3) of the equal op- 
portunity clause will contain the follow- 
ing language and will be provided by the 
contracting or administering agencies: 



Eqttal Employment Opportunity Is the 

l^^f^f DrSCKlMINATION IS PROHIBITED BY 

THE Cnrn. Rights Act op 1964 and by 
ExEcimvE Order No. 11246 

Title vn of the Civil Rights Act of 1964 — 
Administered 'by: ^ 

The Equal Employment Opportunity 
Commission 

Prohibits discrimination because of Race, 
Color, Religion, Sex, or National Origin by 
Employers wlUi 75 or more employees, by 
Labor Organizations with a hiring hall of 75 
or more members, by Employment Agencies, 
and by Joint Labor-Management Commit- 
tees for Apprenticeship or Training, After 
July. I. 1967, employers and labor ^organiza- 
tions with 5C or more employees or' members 
will be covered; after July I, 1968, those with 
25 or more wlU be covered. 

Any Person 

Who believes he or she has 
been discriminated against 

Should Contact 

The Equae* Employ me NT Opportunity 
Commission 

IBOO Q Street NW. 
Wasiilngton,D.C. 20506 

Executive Order No. 11246 — Administered by: 
The Office or Federal Contract Compliance 

Prohibits discrimination because of Race, 
Color, Creed, or National Origin, and requires 
affirmative action to ensure equality of 
opportunity In all aspects of employment. 

By all Federal Grovermnent Contractors 
and Subcontractors, and by Controctors Per- 
forming Work Under a Federally Assisted 
Construction Contract, regardless of the 
number of employees In either case. 

Ant Person 

Who believes he or she has 
been discriminated against 

^Smoui^o Contact 

The Office oe»®ei>eral Contract Compliance 

U.S.^JSepartment of Labor 
Wflslilngton, D.C. 20210 

(b) The requirements of paragraph 
(3) of the eaofiii: opportunity clause* will 
be satisfied \c%«never the prime contrac- 
tor or subcojsfacactor posts copies of the 
notification prescribed by or pursuant to 
paragraph (a) of this section in con- 
spicuous places available to employees, 
applicants for employment and repre- 
sentatives oS^ eaisti labor union or other 
organization representing his employees 
with which he ttias a collective bargain- 
ing agreement or other contract or 
understanding* 

§ 60-1^43 Accc&s lo records of employ- 
nsent. 

Each prime contractor and subcon- 
tractor shall permit access during normal 
business hours toihis books, records, and 
accounts pertinent to compliance with 
the order^iiand all rules and regulations 
promulgated pursuant the by the 
agency, oc't^e Director for purposes of 
investlgatlsDn to ascertain compliance 
with the equal opportunity clause of the 
contract or subcontract. Information ob- 
tained in this manner shall be used only 
in oonnection with the administration of 
the order, the admlni^ration of the Civil 
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RlfiThts-Act of 1964, and In furtheraSBK 
of the^parposes of the order and that^fisttu. 

§ 60--1.44 Kuiing» and interpretatnask.^ 

Rulings under or interpretatione 
order or the regulations contained in ISils 
part shall be made by the Secretary or 
his designee. 

§ 60-1.45 Existing contracts and snbcon- 
tracts. 

All contracts and suboontracte in effect 
prior to October 24, 1965, which are not 
subsequently modified ^11 be admin- 
istered in accordance with the nondis- 
crimination provisions of any prior ap- 
plicable Executive orders. Any contract 
or subcontract modified on or after Octo- 
ber 24, 1965, shall be subject to Executive 
Order 11246. Complaints received by and 
violations coming bo* the attention of 
agencies regarding contracts and sub- 
contracts which were subject to Execu- 
tive Orders 10925 aitd 11114 shall be proc- 



RULES AND RESILATIOMS 

issaaEEsdias if they weore ccanphdnts regard- 
ismaE?giolatioins of this oidEr. 

;x^^9^1.46 Oelegatiouicifiaathoritjr by tlie 
iiDirector. 

The IMrecior Is autiiot^^ to redele- 
gate the authority givenrto him by the 
regulations In this part. The authority 
ixedelegated by tiie Director pursuant to 
the regulations in Uils part shall be ex- 
ercised under his general direction and 
control. 

§ 60-1.47 ErTective date. 

The regulations contained in this part 
shall become effective July 1, 1968, for all 
contracts, the solicitations, invitations 
for bids, or requests for proposals which 
were sent by the Government or an appli- 
cant on or after said effective date, and 
for all negotiated contracts which have 
not been executed as of ^ald effective 
date. Notwithstanding the foregoing, the 
regulations in this pttrt shall become ef- 
fective as to all contracts executed on and 



;after the 12ffith day f oUowing said effec- 
tive date. Subject to any prtormpproval of 
the Secretaiy; any agency may defer the 
effective daiteeof. the regulations in this 
;p€U^, for suchiperiod of timcf as the Sec- 
retary finds toKbe reasonably necessary. 
Contracts executed prior to the effective 
date of the regulations in this part shall 
be governed by the regulations promul- 
gated by the former President's Commit- 
tee on Equal Employment Opportunity 
which appear at 28 P.R, 9812. September 
2, 1963, and at 28 P.R. 11305, October 23. 
1963, the temporary regulations which 
appear at 30 PJl. 13441, October 22, 1965, 
<^d the orders at 31 P.R. 6881. May 10, 
1966, and 32 P.R. 7439, May 19, 1967. 

Signed at Washington, D.C., this 21st 
day of May 1968. 

WiLLARD WiRTZ. 

Secretary of Labor. 
[FJl. Doc. .68-^298: Piled. May 27, 1988: 
8:45 a.m.] 
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Chapter 60 — Office of Fcdcrc;! Con- 
tract Compliance, tquc;! Emjiloy- 
mont OpporJunity, Doparfrnent of 
Labor 

PART .60-1 — 02ligat;cns O? CCN- 
TRACTO.'^S ANC/ 5U3CONT.^ACTCn5 

Miscellaneous Arr.cndrnor.tS 

Pursuant to Executivo Oracr 11246 f30 
F.R. 12319), as amended by Execuiivo 
Order 11375 (32 F.R. 14303). 41 C^^R 
Part 60-1, as revised on M<ay 28, 19C8 
(33 P.R. 7304), is hereby amended in the 
manner set forth below. 

Ah these amendments conciirn matters 
relating to public contracts, neither no- 
tice of proposed rulc-makins, nor public 
participation therein, nor delay in their 
effective date is required by 5 U.S.C. 553. 
Aceordingly, good cause is hereby fou:"id 
to dispense with notice of proposed rule- 
making, public participation, and delay 
in effective date. Thcreiore, ihcse 
amendments shall become effective im- 
mediately. 

§60-1*1 rncviscd] 

In § 60-1.1. the phrase "without regard 
to race, creed, color, or national origin", 
wherever it appears, :s. revised to read 
•'without regard to race, color, religion, 
sex, or national origin." 

§ 60;-! .4 [Ucvisod] 

In § 60-1.4 (a) and (b), the phrase 
"without regard to race, creed, color, or 
national origin", wherever it-appears, is 
revised to read "without regard lo" race, 
color, religion, sex, or national_origin." 

§60-1.8 [Rcvi.«cd] 

In § 60-1.8 (a) , the phrase "on the basis 
oX race, creed, color, oi* national or:[iin", 
wherever it apj^ears, is revised to read 
*'on the basis of race, color, religion, or 
national origin," 



§60-1.20 -[ncvisccl] 

In § G0-1.20(a) , the phrase "without 
regard to race, creed, color, or national 
origin", wherever it appears, is revised 
to read "without logard to race, color, 
religion, sex, or national origin." 

§60-l.'ll [Kcviscil]' 

In §60-1.41 (a) and <c), the phra.se 
"wtbout regard to race,' creed, color, or 
national, origin", wherever it appears, is 
revised to read "without regard to race, 
.color, religion, sex, or national origin." 

5i 60-1. J 2 [r.cvI.^^Ml] 

In § C0-1.42(a), Iho pl-irase "because of 
Kacc, Color, Creed, or National Origin" 
is revised to read **bccai:.se oX Race, Color, 
Kciic.ion. Sc:c, or National Origin." 

Section GO-1.3 is hereby amended by 
adding ti;crcto a new paragraph (z> to 
rer^d as follows: , 

§ 60-1.3 Di'finiiioH.s. 

• « * 41 « 

(z) The term "minority group" as 
used licvcin shall inclv.de,/ where appro-- 
priato. acmalc cmpioyees.axid prospective 
female teiployoes. 

In S^CC-1.7, paragraph (a) (3) is 
hereby revised to read as follows: 

§ 60—1*7 Kcporls and o;ijcr rcfuJircd in- 
forrtintioii. 
•Ca) ♦ ■» ♦ 

C3> THae Director,, fee agency oir the 
applicant, on then- owriumol^ions, ma^j^-re- 
Quivc a contractor to isaccp c.iiployn'icnt or 
other records and to inrni-s'n, in the;.form 
requested, within reasonable :liinits, such 
iKformiition as the Director, agency or 
the applicant deems necessary for the 
administration of the order. 

(E.O. X1246, ?ri P.R. 12319; E.O. 1137S. 32 IJJ^. 
14303 ) 

Signed at Washington, D.C., this .14th 
day of January 19C9. 

Scrs:EtarT/ of Mabor, 

IPJa. :doc. 69^GC4; Jan. ::e3; .10G9; 

8:50 ajnuj 



FEDERAL REGISTER, VOL, 34, NO. 12— FRIDAY, JANUARY ^7, 1969 



- B12 - 
AMENDMENT 



ChapJcr 60 — C^Ticc of Focfcrcl Con- 
tract Cc.Ti;:iiar,co, Ecual Employ- 
mcnf Oppor^onUy, DcpartrMcnt of 
Labor 

PART 60-1— CCL?CAnCN'5 OF CC\»- 
TDACTORS AND 5U DCC XT. ACTORS 

Miscellaneous Arnondr,ionfs 

Pursunnt to ExccutiveiOrcier 112<G (30 
P,R, 12310). as amended by Executive 
Order 11375 (32 P.R. 14303), 41 Cra 
Part GO-1, as revised on Hay 28, 1063 (33 
7304). is hereby amended in the 
manner set forth below. 

As these nmendmenls concern matters 
rcJating to public contracts, neither 
riOticc of pror^p^icd rule-ma?cinsr. nor pub- 
lic participation therein, nor delay iitx 
their efTcclive date is required by 5 U.SC:. 
553, 1 do not believe such proceduresir^w^ 
serve a useful pun^ose here. Accordinglj^.. 
these anVc-ndments shall become effective 
immediately. 

Part CO-1 of Chapter 60 or Title 41: rof 
the Code of Federal Regulations is 
hereby an:ended as follows: 

,§.6.0t:1.6, Js amended by revoking 
parftSraph Cd) , As amended,' § 60--1SS 
reads as follows : 

§60-1.6 Duties of agencies. 

* * • • - « 

<d) [Revoked] 

2. In § CO-1.7 parasnraph <b) (1) % 
revised to read as follows: 

§60-1.7 Roporla wid o:hcr rcqukitd 
informwtion. 

(b) Requirements for bidders or 
speciivc contractors—il) CcrUAcatioiiof 
com-pliance with Part 60-2: AffirvwMve 
Action Programs, Each aircncy shaHare- 
cjuJrc each bidder or/prospective prime 
contractor and proposed subcontractor/ 
where appropriate. to state in the bid or 
In writincr at the outset of nc^'otiations 
for the contract: <i) Whether it has 
developed and has on file at each estab- 
lishment alTirmaiivc acUon programs 
pursuant to Part C0~2 of this chapter* 



<ii) whether it has participated in any 
previous contract or subcontract sub- 
ject to the equal opportunity clause; 
(iii) whether it has filed with the Joint 
Rcportinr; Committee^ the Director, an 
agency, or the Equal Employment Op- 
portunity Commission all rcpoits due 
under the applicable filing requirements. 

• • > • 

3. Jn 5 60-1:20. paraerraplxj/Cd) is re- 
Vised:ao J^ead asrfollows: 

§ 60^1,20 Cojnpliancc reviews. 

• ♦ ♦ • • 

(d) Each asei. -hall indfeudc in the 
invitation for b. ' for eadx formally 
advertised nonconsu*uction contract or 
state at the outset of nesoMations for 
each nocotiatcd contract, ifeat If the 
award, when let, .should icscccd the 
amount of $i million or miorc. the 
prospective contractor and 2ns known 
first^tlcr subcontractor-s: witai subcon- 
tracts of $1 milHon or natore wjill be sub- 
ject to a compliance revacw ibefore the 
award of the . contract. No. such contract 
shaU be awarded unless a. ipreaward 
compliance review of liie ^prospective 
contractor and his known irsst- tier $1 
million subcontractors )has . ifceen con- 
ducted by the compliance agcancy within 
12 months prior to the aw^rd. If an 
agency other than the awarding agency 
is, thcvcpntf>liance asency, theiawarding 
agency will notify the complissnce agency 
and request appropriate actiGcasand find- 
ingsrin accordance with thisiasubsection. 
Compliance agencies will provide award- 
ing agencies with written :reports' of 
compliance within 30 days JMEowing the 
request. In ordierito' qualify fcctthe award 
of a:contract,»iCo;';tractor:ssaQ^ueh first- 
tier subconbsacuiDrs nmstite^fbund to be 
in compliance pursuant "tEEi;. paragraph 
(b) of :tlns section, and TJdf^. P.^rt 60-2 
of these regulations. 

(E.O. 11246. 30 ;P.:R. 12319; ::e:0. 11375, 32 
PJEt.^14303) 

Signed at Washington, D.C., this 16th 
day of June 19,70.; 

George P. Shultz. 
Secretary of Labor, 

[Pja, Doc. 70^344: Pned, Juntr 30/ 1070: 
8:47AJQaO 
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U.S. DEPARTMENT OF LABOR 
OFFICE OF FEDERAL CONTRACT /C:PM PLl A NCE 

Washington. D.C. 20210 

CHAPTER 60 - Offic« of Fcderol Controct Contplionc*, 

Equal Employment Opportumty^ ^Department of Labor 

ifkujprint jrow FEDERAL REGISTER. VOL 36, NO. 234— SATT^IPS^AY, 0ECEM5£« ^971 



fitle 41— PUBLIC CONTRACTS 
AND IROPERTY MANAGEMENT 

^Chapter 60 — Office of Federal Con- 
tract Compliance, Equal Employ- 
-mtenf: Opportunity, Department of 

rraiST 60-2— Af^flRMATIVE ACTION 
PROGRAMS 

^birt/Ajugust 31, 3;S71, notice of proposed 
: mi* making wasrf published in the Ped- 
jML' Register (36 -P.R. 17444) with re- 
irr^rt^to amending; Chapter 60 of Title 41 
of iiiei Code ofl 3E^edera]l "Regulations by 
6ici^ffllgp:a new IPart 60-2, deftUng with 



affianiiniave action pfoi^rams. Interested 
peT33niS5J.were given 20 days in which tx) 
:subrait:r^witten comments, suceestions. 
or dtbjections regarding the proposed 
amendments. 

JE^viiig cons^ all relevant mate- 
riaLsubmitted, I have decided to. and do 
hertebyoBcmend Chapter 60. of Title 41 of 
thcrCode of Pedea:al Regul actions by add- 
lng.;a new Part 613-2, reading as follows: 



. Subpart A — General 

Title, purpose and scope. 
Agency Action. 



Sec 
60^2 2 

['SubptvitB — ^nequired Contems cf AfFirm alive 
Acrlon^rogroms 

.COs2;:::tO ^ JBurp ose or affirmative action pro- 
gram. 

reo-rjiiiTli mequlrcd utlUzntlon analysis. 
GOvS^^aJii^^Establlshmeiit of goals and time- 
tables. 

eOr^r^SXi; Addltioxial required Ingredients of 

afflrmatWe action programs. 
60-li!^i?5? CompHanoe status. 

S&ub-parl C — -Methodi of Impl&menfing th« 
Requir«nenls of Subpart & 

Dcvelopmeiit or reaffirmation of the 
equal employment opportunity 
policy, 

Dissemination of the policy. 
RespotislbUlty for Implementation. 
Identification of problem oreae by 
organls^atlon unit and Job clwisi- 
ficatlon.: 

60-2 24 Development and execution of pro- 
grams, 

60-2.25 mternal audit and reporting sys- 
tems. 

60-2.20 Support of action programs. 
Subpart O-'-'MiscelldnAous 

Use of goals. : 
Preemption. 
Supersedure. 

AuTHoarrY: Th« ' provisions of this Part 
60*-2 Issued pursuant to sec. 201, £xecutlve 
Order, 11246 (30 P.R. 12319). 



CO 2.20 



60-2 .>! 
60-2.22 
60-2.23 



60 -2.30 
60-2.31 
60-2.32 



Subpart A — -Generai! 

% 60-2. 1 Tillc, purpose and scope- ■ 

Tliis part shall also be knovTniss * 'Re- 
vised Order No. 4." and shalLc»ver non- 
construction contractors. iSectiori:;60-l .40 
of this Chapter. Affirmative- Adtion Com- 
pliance Programs, re<iulres that within 
120 days from the commencement of a 
contract ejtch prime contracted or sub- 
contractor with 50 or more ^jmiployecs 
and a contract of $50,000 uanr::^3vTe de- 
velop a W3:itten alfirinative -aEmjiL com- 
pliance pctogram forseach of itstssEtablish- 
ments, sand such rcontractors a^ce now 
further i^tquired to revisesextstiisigr'writ- 
ten affirmative acUon iirxisasxisssr to in- 
clude the changes embodiiedUn'iUiiExorder 
within 120 days of itsrpublicationxiin the 
Pederal Register. A : review of ;ageney 
compliance surveys indlcates^thatjm any 
contractors do not have affirmative ac- 
tion programs on file at the time an 
establishment is visited by a compliance 
investigator. This part de tails -^e. agency 
review procediu'e and the results of , a 
contractor's failure to develop arrd main- 
tain an affinnatlve action program and 
then set forth detailed guidfiline.H to be 
used ^y contractors and GOveimment 
agencies In developing and judging these 

programs as well as the goodifaith effort 
required to transform the pcegrams from 
paper commitments to eqiaal -employ- 
ment opporturilty. Subparts-B.and C are 
concerned with afflrmativeiaction plans 
only. 

Ilelief ior members of ;au: '.'affected 
class" who/ by virtue of past discrimina- 
tion, continue to suffer the present effects 
of that discrimination must: either be 
included In the contractor's affirmative 
action program or be embodied in a sepa- 
rate written "corrective action** pro- 
gram. An "affected class" problem must 
be remedied in order for a contractor to 
be considered in compliance. Section 60- 
2.2 herein pertaining to an acceptable 
affirmative action program is also appli- 
cable to the failure to remedy discrimi- 
nation against members of an "alfected 
class." 

§ 60-2.2 Apiin-y uciion. 

(a) Any contractor required by S 60- 
1.40 of this chapter to develop an affirm- 
ative action program at each of his 
establishments who has not complied 
fully with that section is not in compli- 
ance with Executive Order 11246. as 
amended (30 F.R. 12319). Until such 
programs are developed and found to be 
acceptable in accordance with the stand- 
ards and guidelines set forth in §§ GO- 
2.10 through 60-2.32. the contractor is 
unable to comply with the equal employ- 
ment opportunity clause. 



(b) If. ill det<!rmin:TT:u,' !; ( oi,,, ci} ' > 
res|>onstbility for an .H-:^vr: i of 
it comes Uie oontrcirv:!!.-'^ ^-IicV'^^t 'M - 
tention. through se-ir^-: ^.j;; 
agency or through i\:^:r onic'^ r,n' ' ' 
Contract Compliance s:r oihrv ^.r^'j.^'i 
ment agencies, thai. -1"::^ cahk: r:\,/f/^.^. U;-. 
not developed an arri'rrabk j j'^iVv--^- 
action proi^rnrn ni rrsi * c-i ) ^- = . 

ments, the ccnrmcunM- -.'rv. - l . 
tify the Direr'^^tiiTr ^n':;!^ -ciirrlarc \i/'',J ^^-., ' 
tractor- bidder r^ont ' --ror : .i : - . \,j ^ i [c 
can othcr*vise^ citTzr i. t, r iv Oct-fv u '^ic 
thai the cQritr3tnt>- \:, nbl ■ cot^^^/^j. '-^Iiy, 
his equal eriiployrr-fnir <>r aUor^^. ^e<V'n- 
less, upon Tievlsw. a i . Meri^'!/^ . 
the Director thai substantuU (g^^vj^ Jl 
law or fact esist afi to the ^"-^^wlf" iS^t'f^ 
responsibility to the* extern tlUit ^ nT^ fir- 
ing is. In his sole judjrment. y^j 
pilor to a determinaUoii ihr^t \pf yS^n- 
tractor is nonp?5ipo bic: ''"'''^^i^c^^' S^^^i 
during any pre-n\v;irti cmiicrcrj^;^^ -^vy 



esses of conciliutic::- niedhition nj'^fh-V^r- 
sua.sion to develop :irrc;.;i.ib5<j (v^^h^^'a- 
tive action prf)irrn/.r r;>'--r:;.,; ^-he ^0 
ardr and giUusii;. 
through 6(}~*".o:- 



. -XL., j^i.; -lie JjiT^I,. hi-* 

ance of his ccut^racr.. ;:hi; i or^^-^^j^H^ 
able to rneel his r > ''^'-Ployi^i^^ 
ligation.s in acccr-diracc "^vith 
opp<5rtunity claumv;i::;rd: ra^pHcTx^^j^, ^Ws, 
regulations, tmd crdci-s: Pi^ox?i^^^J\^j.l 
Ihcr, Tliat when:thp cantractornfji^ is 
declared n on responsible more lv,^^p^^cc 
for inability to. ccmply with tj^^ ^Axx^il 
employment opportunity claus^} <y ^Uqc 
setting a timely hsariii^i ci^^^ ^^ail 
be Issued concurrently with tl^^v f ^^nd 
non responsibility .deUjnniniaio^^ 
cordance witli iho provisions of j ^ ^\.20 
proposing to dcciare such cotT(//^^^v>r' 
bidder ineligible for future contvQ^^^Vid 
subcontracts. » 

,(c) Immediately upos) ^indin., ^ \ ^ 
contractor has no affirmative a cutr^lp ^Q- 
gram or that his program Is not_ ^ ^ht- 
able to the contracting office ^At ^he 
compliance agency roprescntativc /Ji Uic 
representative of the Office of fy ^oX 
Contract Com pU a nee, wliichovi^TjiAas 
made such a Anding. shall notify c/^o^^^s 
of the appropriate complianco /o >cv 
and tlie Office of Federal Contr^^f/ .V^t^.: 
Pliance of such fact. Tlic cq^^^/ ^hcc 
agency shall issue a notice to iti^A^jv- 
tractor giving him 30 days to shov^p^^ise 
why enforcement proceedings ih^A^a^^ 
Uon 209(b) of Executive Order ^ « 



as 



amended, should not be instituu.]/ 

il) If the contractor fails 
good cause for his failure or fail^ t/yi 
edy that failure by developing 
piemen ting an acceptable affirrrjjs*^ ^ ?Vc- 
tion program within 30 days, I'h^^f^th- 
pliance agency, upon the approval ^he 
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Director, shall immediately issue a notice 
of proposed cancellation or termination 
of existing contracts or subcontracts and 
debarment from future contracts and 
subcontracts pursuant to §60-1, 26^b), 
giving the contractor 10 days to re<jucst 
a hearing. If a request for hearing has 
not been received within 10 days from 
such notice, such contractor will be de- 
clared ineligible for future contracts and 
current contracts will be termumted for 
default. 

<^'> During the "show cause" period of 
30 days every effort shall be made by the 
compliance s-gency through eorLdliation, 
mediation, and persuasion to resolve the 
dehciencies which Jed to tlic dei>ermina- 
tion of noriresDorisibjIity. If satis fj;ctory 
adjustments designed to bring the con- 
tractor into compliance are not con- 
cluded, the compliance agency, with the 
l>rior approval of the Director, lihall 
prn.nptly commence formal prococU.ngs 
lea ding to the cancellation or termina- 
tion of OHistine contracts or subcontni«cl5 
and cle»;armf.nt from future contracts 
and subcontracts under §60-1.2G(b) of 
thi.s chapter. 

(d) During the ''show cause" period 
and formal proceedings, each contrjvct- 
ing agency must continue to determine 
the contrax:tor's responsibility in cofisid- 
ering whetlir^r or not to award a ne w or 
additionnl contract, 

Subpart B— Required Contents of 
Affirmative Action Programs 

g 60-2.10 Purpose of afTirniulive lu-lion 
proprnrn. 

An affirmative action program is a set 
of specific and resuit-oriented procedures 
to which a contractor commits himself to 
apply every good faith effort. The objec- 
tive of those procedures plus such efforts 
is equal employment opportunity. Proce- 
dures without effort to make them work 
are meaningless; and effort, undirected 
by specific and meaningfiU procedures, 
is Inadequate. An acceptable afBrmative 
action program must include an analysis 
of areas within which the contractor Is 
deficient in the utilization of minority 
groups and women, and lurther, goals 
and timetables to which the contractor's 
good faith efforts must be directed to cor- 
rect the deficiencies axi6, thus to Increase 
materially the utilization of minorities 
and women, at all levels and In aU seg- 
ments of his work force where deficien- 
cies exist. 

§ 6<^2.11 if^<!quired utilization analysis. 

Based upon the Government's experi- 
ence with compliance reviews under the 
Executive" order programs and the con- 
tractor reporting system, minority 
groups are most likely to be underuti- 
lized In departments and jobs within de- 
partments that fall within the following 
Employer's Information Report (EEC- 
1) designations: oEQcIals and managers, 
professionals p technicians, sales work- 
ers, office and clerical and craftsmen 
(skilled) . As categorized by the EEO-1 
designations, women are likely to be 
underutilized in departments and jobs 
within departments as follows: officials 



and managers., professionals, techni- 
cians, sales workers (except over-the- 
counter sales iin certain retail establish- 
ments), cra^temen (skilled and .semi- 
skilled) , Tlaciaifore. the contractor .shall 
direct speciai^attention to such jobs in 
his analysis and goal. setting for minori- 
ties and women: Affinnative action pro- 
gram., niuiit contain the following infor- 
mation: 

(a) An analysi.s of all major job classi- 
ficatiois at the facility, ^^^th explana- 
tion if minorities o;' women are currently 
being undeniUM^/Cd in any one or more 
job clasi^ifications <job "classification" 
herein uienning:jorie or a group of jobs 
ha\ing .similar-content, wage rates nnd 
opportunities "Underutilization*' is ue- 
fined as ha%ing fewei" minorities or 
wc>men in a particular job classification 
than wmUd reasonably be expected by 
Lheir availability. In mainng thr; work 
for(-e analysis, the contractor chall con- 
duct such analysis separately for minori- 
\ ies and women. 

(1) In dHbermining whether minoriUes 
are being-xmderutilized in any job clas- 
siftcationrthe contractor will consider at 
least all ofcthe following factors: 

fi) Theminority population of tlie 
labor area surrounding t^).e facility; 

Cii) The size of tin© minority unem- 
ployment force in the labor area sur- 
rounding the facility; 

flii) Tlie percentage of the minority 
work force- as compared with the total 
work force in the:immediate labor area; 

(iv) The general availability of minor- 
ities liaving requisite skills In the im- 
mediate labor area;; 

Cv) The availability of minorities 
having requisite skills In an area in 
ivhich the contriictor can reasonably 
recruit; 

(vi) The availability oi promotable 
>and transferable minorities witliin the 
contractor's organization; 

Cvii) The existence of training insti- 
tutions capable of training persons in the 
requisite ^^kiJls; and " 

(viii) T^e degree of training which the 
contractor is reasonably able t^) under- 
take as a means ofrmaking all ^:Ob classes 
available to minorities. 

' (2) In determining whetner women are 
being underutilized in any job classifica- 
tion, the contrsLctor will consider at least 
all of the following factors: 



(1) Tthb sUe ot tbe fenuJo unconploT* 
ment torwi in the labor ftrea surrounding 
the radUiSiy; 

(U) .'me percentage of tive female 
workforce as compared with tbe tottl 
workforce in thetimiaedXate labor area; 

(ill) Tlie generali:^ availability of wo- 
men having requlaitc skills in the Im- 
mediate ]al:>OT area; 

(iv) The avallatoillty of women having 
requisite skillB in an area in which the 
contractor can reasonably recruit: 

(v) TTie availability of women seekipg 
cmployihent in the labor or recruitment 
area of tiie contractor; 

<vi) The availability of promotable 
and transferable female employees with- 
In the contractor's organization; 



( vii ) The existence of trai rring insti Lu - 
tloi^ capable of training persons in the 
requi.site skills; and 

(viii) The degree of training which 
the contractor Is reasonably able to un- 
dertake as a means of making all job 
classes available to women. . 

§ 60—2.12 Ivstulilisltmcnl of (?oal>, aad 

(a) The goais and timetables devel^ 
oped by the contractor should be attaint- 
able in terms of the contractor's analy*«jis 
of his deficiencies and his entire aXBTroa- 
tive action program. Thus, in establislnng; 
the size of his goals and Uie length of iliis 
timfi tables, the contractor should: con-- 
sider the results which could reasonably 
be expected from his putting forth every 
good faith effort t>o make his overaliLl 
affirmative action program work. Ini de- 
termining levels of goals, the contractor 
should consider at least tlie factors llstetfi 
in § 60-2.11. 

cb) Involve pei^somicl relations staff,', 
department and division hoods, and locall' 
and unit managers in the goal settm-g.: 
process: . 

(c) Goals should be significant, meas- 
urable and attainable. 

(d> Goals should be specific for* 
plamied rer.ults, with timetables for 
completion. 

(e) Goals may not be rigid and inflex- 
ible quotas which must be met, but must 
be targets reasonably attainable by 
means of applying every good faith. ef- 
fort to make all aspects of the entire 
affirmative action program work. 

(f) In establishing timetables to meet 
goals and commitments, the contractor 
will consider the anticipated expansion, 
contraction and turnover of and in the 
work force. 

(g) Goals, timetables and aflQrmative 
.acta on comrnitments must be designed 
to correct any identifiable deficiencies. 

(h) Where deficiencies exist and 
where numbers or percentages are rele- 
vant in developing corrective action, the 
contractor shall establish and set forth 
specific goals and timetables separately 
for minorities and women. 

(i> Such goals and timetables, wltli 
supporting data and the analysis thereof 
shall be a part of the contractor's written 
affljtnatlve action program and shall be 
maintained at each establishment of the 
ccntractor. 

<J) Where the contractor has no^ 
established a ^oal, his written afllrmft- 
tive action program must specifically 
analyze each of the factors listed in, 
60-2.11 and must detail his reason for a 
lack of a goal. 

(k) In the event it comes to the atten- 
tion of the compliance agency or the 
Office of Federal Contract Compliance 
that there is a substantial disparity in 
the utiUzation of a particular minority 
group or men or women of a particular 
minority group, the compliance agency 
or OPCC may require separate goals and 
timetables for such minority group and 
may further rer.ulre, where appropriate, 
such goals and timetables by sex for such 
group for such Job classifications and 
organizational imits specified by the 
compliance agency or OFCX7. 
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vl) Support data lor the required anal- 
ysis and pro-am shall be compiled and 
maintained as part of the contracto'^'n 
affirmative swition program. This data 
will include but not be limited to progres- 
sion line charts, seniority rosters, appli- 
cant flow data, and applicant rejection 
ratios indicating minority and sex status. 

(m) Copies of affirmative action pro- 
grams and/or copies of support data 
shall be made available to the compliance 
agency or the Office of Federal Contract 
Compliance, at the-request of either, for 
such purposes as may be appropriate to 
the fulfillment of their responsibilities 
under Executive Order 11246, as 
amended. 

§60^2.13 Additional required infp-cdi- 
ents of afTimiBtivc action programs* 

Effective affirmative action programs 
shall contain, but not necessarily be lim- 
ited to, the following ingredients: 

<a) Development or reaffirmation of 
the contractor's equal employment op- 
portunity policy in all personnel actions. 

(b) Formal Internal and external dis- 
semination of the contractor's policy. 

(c) Establishment of responsibilities 
for implementation of the contractor's 
affirmative action Program. ' 

(d) Identification of problem areas 
(deficiencies) by organizational units 
and Job classification. 

<e) Establishment of goals and objec- 
tlves by organizational units and job 
classification I Iricluding timetables for 
completion. 

(f ) Development and execution of ac- 
tion oriented programs designed to elim- 
inate problems and further designed to 
attain established goals and objectives. 

(g) Design and implementation of In- 
ternal audit and reporting systems to 
measure effectiveness of the total pro- 
gram. 

(h) Compliance or personnel policies 
and practices with the 8ex Discrimina- 
tion Guidelines (41 CFR Part 60-20). 

(i) Active support of local cuid na- 
tional community action programs and 
community service programs, designed 
to Improve the employment opportunities 
of minorities and women. 

(J) Consideration of minorities and 
women not currently in the workforce 
having requisite sklUfi who can be re- 
cruited through affirmative action 
measures. 

§60—2.14 Compliance B la lus. 

No contractor's compliance status shall 
be Judged alone by whether or not he 
reaches his goals and meets his time- 
tables, Rather, each contractor's compli- 
ance posture shall be reviewed and de- 
termined by reviewing the contents of his 
program, the extent of his adherence to 
this program, and his good faith efforts 
to make his program work toward the 
realization of the program's goals within 
the timetables set for completion. There 
follows an outline of examples of pro- 
cedures that contractors and Federal 
agencies should use as a guideline Xor 
establishing, implementing, and Judging 
an acceptable afBmiatlve action program. 



Subpart C— Methods of Implement- 
ing the Requirement! of Subpart B 

§ 60-2.20 Oevelopment or reaffirma- 
lion of the e<|ual employment oppor- 
lunity policy, 
(a) The contractor's policy statement 
should indicate the chief execuUve offi- 
cers' attitude on the subject matter, as- 
sign overall responedbiUty and provide for 
a reporting and ir.unltorlng procedure. 
Specific items to br? mentioned should ; 
Include, but not limited to: 

(1) Recruit, hire, train, and promote 
persons in all job classiflcaUons, without 
regard to race, color^ religion, sex, or 
national origin, except where sex is a 
bona fide occupational qualification. 
(The term "bona fide occupational quali- 
fication" has been construed very nar- 
rowly under the CivU Rights Act of 1964. 
Under Executive Order 11248 as amended 
and this part, this term will be constnied 
in the same manner.) 

(•2) Base decisions on employment so 
as to further the principle of equal em- 
ployment opportunity. 

(3) Insure that promotion decisions 
are in accord with principles of equal 
employment opppttunlty by Imposing 
only valid requireinpnta for promotional 
opportunities. 

<4) Insure that all personnel actions 
such as compensation, benefits, transfers, 
layoffs, return from layoff, company 
f^ponsored training, educatiotit tuition as- 
sistance, social and recreation programs, 
win be administered without regard to 
race, color, religion, sex» or national 
origin. , 

§60-2,21 DisBcminaiion of the policy. 

6a) The contractor should disseminate 
his policy iQtemally as follows: 

(1) Include it In contractor's i>olicy 
manual. 

(2) -Publicize It in company newspaper, 
magazine, annual report and other media. 

(3) Conduct specUl meetings with ex- 
ecutive management, and supervisory 
personnel to explain Intent of policy and 
individual responsibility for effective im- 
plementation, nwiking clear the chief ex- 
ecutive offlcer's attitude. 

(4) Schedule special meetings with all 
other employees to discuss policy and ex- 
plain Individual employee responsibilities. 

(5) Discuss the policy thoroughly in 
both employee orienta.tl on and manage- 
ment training programs. 

(6) Meet with union officials to Inform 
them of poUcy, and request their 
cooperation. 

(7) Include nondiscrimination clauses 
in all union agreements, and review all 
contractual provisions to ensure they arc 
nondiscrlmtnatory. 

(8) Publish articles covering EEC pro- 
grams, progress reports, promotions, 
etc., of minority and female employees, 
in company pid)lication{;, 

(9) Post the policy on company bul- 
letin boards. 

(10) When employees are featured In 
product or consumer advertising, em- 
ployee handbooks or similar publications 
both minority and nonmlnority, men 
and women should be pictm-ed. 



ill) Commxmicate to employees the 
existence of the contractors affirmative 
action program and make available such 
elements of his program as will enable 
such employees to know of and avail 
themselves of its benefits. 

(b) The contractor should dissemi- 
nate his policy externally as follows: 

(1) Inform all recruiting sources ver- 
bally and In writing of company policy, 
stipulating that these sources actively 
recruit and refer minorities and women 
for all positions listed. 

(2) Incorporate the Equal Opportu- 
nity, claiise In all purchase orders, leases, 
contracts, etc., covered by Executive 
Order 11246, as amended, and its im- 
plementing regulations. 

(3) Notify minority and women's or- 
ganizations, community agencies, com- 
munity leaders, secondary schools and 
colleges, of company policy, preferably 
In writing. 

(4) Communicate to prospective em- 
ployees the' existence of the contractor's 
afiflrmative action program and make 
available such elements of his program 
as will enable such prospective employees 
to know of and avail themselves of its 
benefits. 

(5) When employees are pictured in 
consimier or help wanted advertising, 
both minorities and nonmlnority men 
and women should be shown. 

(6) Send written notification of com- 
pany policy to all subcontractors, ven- 
dors and suppliers requesting appropri- 
ate action on their part. 

§60-2.22 Reuponsibilit)' for impkmen- 
tation. 

(a)* An executive of the contractor 
should be appointed as director or man- 
ager of company Equal Opportunity Pro- 
grams. Depending upon the' she and 
geographical alignment of the company, 
this may b<f his or her sole responsibility. 
He or she shbuld be given the necessary 
top management support and staffing to 
execute the assignment. His or her 
identity should appear on all Internal 
aiid external commtmlcations on the 
company's Equal Opportunity Programs. 
His or her responsibilities should Include, 
but not necessarily be limited to: 

(1) Developing policy statements, af- 
firmative action programs. Internal and 
external comLmunlcatldn techniques. 

(2) Assisting in the identification of 
problem areas.. 



(3> Assisting line management in ar- 
riving at solutions to problems. 

(4> Designing and Implementing 
audit and reporting systems that will: 

(i) Measure effectiveness of the con*- 
tractor's programs, 

(11) Indicate need for remedial actloo, 

(ill) Determine the degree to which the 
contractor's goals and objectives have 
been attained. 

(5) Berve as liaison betw^n the con- 
tractor and enforcement agencies. 

(6) Serve as liaison between the con- 
tractor and minority organisations^ wom- 
en's organizations and commtmlty action 
groups concerned with employment op- 
portunities of minorities and women. 
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(7) Keep management informed of 
latest developments In the entire equal 
opportunity area. 

(b) Line responsibilities should include 
but not be limited to, the follo^ving: 

(1) Assistance in the identification of 
problem areas and establishment of local 
and unit goals and objectives, 

(2) Active involvement with local 
minority organizations, women's organi- 
zations, community action groups and 
community service programs. 

(3) Periodic audit of training pro- 
grams, hiring and promotion patterns to 
remove impediments to the attainment of 
goals and objectives. 

(4) Rc&ular discussion.s witli local 
managers, supervisors and employees to 
be certain the contractor's policies are 
being followed. 

<5) Review of the quajifications of all 
employees to insure that minorities and 
women are given full opportuaties for 
transfers and promotions. 

(6) Career counseling for all em- 
ployees. 

(7) Periodic audit to insure that each 
location is in compliance in area such as: 

(i) Posters are properly displayed. 

(ii) Air f acilrties, including company 
housing, which the contractor maintains 
for the use and benefit of his employees 
are in fact desegregated, both in policy 
and use. If the contractor provides fa- 
cilities such as dormitories, locker rooms 
and rest rooms, they must be comparable 
for both sexes. 

(iii) Minority and female employees 
are afforded a full opportunity and are 
encouraged to participate in all company 
sponsored educational, training, recrea- 
tional and social activities. 

(8) Supervisors should be made to 
understand that their work performance 
is being evaluated on the basis of their 
equal employment opportunity elTorts 
and results, as well as other criteria. 

(9) It shall be a responsibility of 
supervisors to take actions to prevent 
harassment of employees placed through 
affirmative action efforts. 

§ 60-2.23 IdcnliTicalion of proWem 
nreus by orgunizntionnl units and job 
clussifioations. 

. (a)' An in-depth analysis of the fol- 
lowing should be made, paying particular 
attention tp trainees and those categories 
listed in § 60-2.U(d). : 

(1) Composition of the work force by 
minority group status and sex. 

(2) Composition of applicant flow by 
minority group status and sex. 

(3) The total selection process includ- 
ing position descriptions, position titles, 
worker specifications, application forms 
interview procedures, test administration', 
test validity/ referral procedures . final 
selection process, and similar factors. 

(4) Transfer and promotion practices. 

(5) Facilities, company sponsored "rec- 
reation and social events, and special 
programs such as educational assistance. 

(6) Seniority practices and .seniority 
provisions of union contracts. 

(7) Apprenticeship programs. 

(8> All company training programs 
formal and informal. 
(9) Work. force attitude. 



(10) Technical phases of compliance, 
such as poster and notification to labor 
unions, retention of applications, noti- 
fication to subcontractors, etc. 

(b^ If any of the following items are 
found in the analysis, special corrective 
action should be appropriate. 

(1) An "underutilizaUor.i" of minor- 
ities or women in spocifi'L work classi- 
fications." 

(2) Lateral and/or vertical movement 
of minority or female employees occur- 

• ring at a lesser rate (compared to work 
force mix) than that of nonminority or 
male employees. 

<3) The selection process eliminates 
a sigTiificantly higher percentage of mi- 
norities or women than nonminoriLies 
or men. 

(4) Application and related preem- 
ployment forms not in compliance with 
Federal legislation. 

(5) Position descriptions inaccurate 
in relation to actual functions and du- 
ties. 

(6) Tests and other selection tech- 
niques not validated as required by the 
OPCC. Order on Employee Testing and 
other Selection Procedures. 

(7) Test forms not validated by loca- 
tion, work performance and inclusion of 
minorities and women in sample, 

C8) Referral ratio of minorities or 
women to the hiring supervisor or man- 
ager indicates a significanUy higher per- 
centage are being rejected as compared 
to nonminority and: male applicants. 

(9) Minorities or women are excluded 
from or are not participating in company 
sponsored activities or programs. 

(10) De facto segregation still exists 
at some facilities, 

(11) Seniority provisions contribute to 
overt or iiiadvertent discrimination, i.e., 
a disparity by minority group status or 
sex exists between length of service and 
types of job held. 

(12) Nonsupport of company policy by 
managers, supervisors or employees. 

(13) Minorities or women underuti- 
lized or significantly underrepresenteiJ in 
training or career improvement pro- 
grams. 

(14) No formal techniques established 
for evaluating effectiveness of EEO 
programs. 

(15) Lack 'of access! to suitable hous- 
ing inhibits recruitment efforts and em- 
ployment of qualified minorities. 

(16) I*ack of suitable transportation 
(public or private) to the work place in- 
hibits minority employment. 

(17) Labor unions and subcontractors 
not notified of their responsibilities, 

(18) Purchase orders do not contain 
EEO clause. 

(19) Posters not on display. 



§ 60—2.24 Development and execution 
of programs* 

Ca) The contractor should conduct de- 
tailed, analyses of position descriptions 
to insure that they accurately reflect 
position functions, and are consistent 
for the same position from one location 
to another. 



(b) The contractor should validate 
worker sp>ecifications by division, depart- 
rnent^ location or other organizational 
unit and by job category using job per- 
formance criteria. Special attention 
should be given to academic, experience 
and skill requirements to insure that the 
requirements in themselves do not con- 
stitute inadvertent discrimination. Spe- 
cifications should be consistent for the 
same job classification in all locations 
and should be free from bias as regards 
to race, color, religion, sex, or national 
origin, except where sex Is a bona fide 
occupational qualification. Where re- 
quirements screen out a disproportionate 
number of minorities or women such re- 
quirements should be professionally 
validated to job performance. 

(c) Approved position descriptions 
and w*orker specifications, when used by 
the contractor, should be made available 
to all members of management involved 
in the recruiting, screening, selection, and 
promotion process. Copies should also 
be distributed to all recruiting sources. 

(d> The contractor should evaluate 
the total selection process to insure free- 
dom from bias thus, aid the attain- 
ment of goals and objectives. 

CD All personner involved in the re- 
cruiting, screening, selection, promotion, 
disciplinary, and related processes should 
be carefully selected and trained to in- 
sure elimination of bias in all personnel 
actions. 

(2) The contractor shall observe the 
requirements of the OPCC Order per- 
taining ; to the validation of employee 
tests and other selection procedures. 

(3) Selection techniques other than 
tests may also be improperly used so as 
to have the effect of discriminating 
against minority groups and women. 
Such tecliniques include but are not re- 
stricted to, unscored interviews, unscored 
or casual application forms, arrest rec- 
ords, credit checks, considerations of 
marital status or dependency or minor 
children. Where there exist data sug- 
gesting that such unfair discrimination 
or exclusion of minorities or women ex- 
ists, the contractor should analyze his 
unscored procedures and eliminate them 
if they are not , objectively valid, 

: (e> Suggested techniques to improve 
recruitment and increase the flow of 
minority or female applicants follow: , 
(1) Certain organizations such as the 
Urban League, Job Corps. Equal Oppor- 
tunity Programs, Inc., Concentrated Em- 
ployment Programs, Neighborhood 
Youth . Corps, Secondary Schools, Col- 
leges, and City CoUeges with high minor- 
ity enrollment, the State Employment 
Service, specialized employment agen- 
cies. Aspira, LULAC, SER, the G.I. 
Forum, the Commonwealth of Puerto . 
Rico are normally prepared to refer mi- 
nority applicants. Organizations pre- 
pared to refer women with specific skills 
are: National Organization for Women. 
Welfare Rights Organizations, Women's 
Equity Action League, Talent Bank from 
Business and Professional Women (in- 
cluding 26 women's organizations) , Pro- 
fessional Women's Caucus, Intercollegi- 
ate Association of Umyersity Women, 
Negro Women's sororities and service 
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RTOups such as Delta SiE:Tna Theta, 
Alpha Kat>pB Alpha, and ZeLa Plii Beta; 
National Council of Negro Women. 
American Association of University 
Women, YWCA, aiid sectarian groups 
such as Jewtsh Women's Groujx;. Cath- 
oUc Women's Groups and Protestant 
Women"? Groups, and women's colleges. 
In addition, community leaders as indi- 
viduals shall be added to recruiting 
sources. 

(2) Formal briefing sessions should be 
held, preferably on company premi.ses, 
with representatives from these recruit- 
ing .sources. Plant tours, presentations by 
minority and female employees, clear 
and concise explanations of current and 
future job- openings, position descrip- 
tions, worl<er specifications, explanations 
of the company's selection process, and 
recruiting literature should be an in- 
tegral part of the briefings. Formal ar- 
rrxngements should be made for referral 
of applicants, followup with sources, and 
feedback on disposition ot applicants. 

(3) Minority ,and femaJe employees, 
using procedures similar to subpara- 
graph (2) of thla paragraph, shoiild be 
actively encouraged to refer applicants. 

<4> A special effort should be made to 
include minorities and women on the 
Personnel Relations stafT. 

(5) Minority and female; employees 
should be made available for participa- 
tion in Career Days, Youth Motivation 
Programs, and related activities in their 
communities. 

<6> Active participation in "Job Pairs'* 
is desirable. Company representatives so 
participating should be given authority 
to make on-the-spot commitments. 

(7) Active recruiting programs should 
be carried out at secondary schools, jun- 
ior colleges, and colleges with predomi- 
nant minority or female enrollments. 

(8) Recruiting efforts at all schools 
should incorporate special efforts to 
reach minorities and women. 

(9) Special employment programs 
should be undertaken whenever passible. 
Some possible programs are: 

(i) Technical and nontechnical co-op 
programs with predominately Negro and 
women's colleges. 

(ii) "After school" and/or work-study 
jobs for rriinority youths, male and 
females. 

(iii) Summer Jobs for underprivileged 
youth, male and female. 

(iv) Summer work -study programs for 
male and female faculty members of the 
predominantly minority schools and 
colleges. 

(V) Motivation, training and employ- 
ment programs for the hard-core unem- 
ployed, male and female. 

(10) When recruiting brochures plc- 
torially present work situations/ the mi- 
nority and female members of the work 
Torce should be included, especially when 
such brochures are used in school and 
career progrrams. 



(Il» Help wantc<I advertising shoiUo 
be expanded to include the minority news 
juedia and women's interest media on 
a regular basis. 

(f> Tlie contractor should insure that 
minority and female employees are given 
fHiual opportunity for promotion. Sug- 
gestions for achieving this result include: 

ii) Post or otherwise announce pro- 
motional opportunities. 

(2) Make an inventory of current mi- 
nority and female employees to deter- 
mine academic, skill and exi>erience level 
of individual employees. 

(3) Initiate nece.ssary remedial, Job 
training and workstudy programs. 

(4) Develop and implement formal 
employee evaluation programs. 

(5) Make certain "worker specifica- 
tions" have been validated on job. per- 
formunce related criteria. (Neither 
minority nor female employees should 
be required tO possess higher qualifica- 
tions than those of the lowest quallfled 
incumbent.) 

(€> When apparently qualified minor- 
ity or fem^ ' employees are passed over 
for up^..v'^''.ig, require supervisory per- 
sonr ,i if submit written justification. 

*:;stablish formal career counsel- 
programs to include attitude devel- 
opment, education aid, job rotation, 
buddy system and similar programs. 

(8>. Review seniority practices and 
seniority clauses in union contracts to 
insure such practices or clauses are non- 
discriminatory and do not have a dis- 
criminatory effect. 

(g) Make certain facilities and com- 
pany-sponsored social and recreatlo'". 
activities are desegregated. Actively en- 
courage all employees to participate. 

(h) Encourage child care, housing and 
transportation programs appropriately 
designed to improve the employment op- 
portunities for minorities and women. 

§ f>0-2.25 Inlorna! uudil iiiul n-porliuR 

(a) The contractor should monitor 
records of referrals, placements, trans- 
fers, promotions and terminations at all 
levels to insure nondiscriminatory policy 
is carried out. 

(b) The: contractor should require 
formal reports from unit managers on a 
schedule basis as to degree to which 
corporate or unit goals are attained and 
timetables met. 

(c> The contractor should review re- 
port results with all levels of manage- 
ment. 

<d> The contractor should advise top 
management of program effectiveness 

and submit recommendations to Improve 
unsatisfactory performance. 

§ 60-2.26 Support of acUon programB, 
(a> The contractor should appoint 
key members of management to serve on 
Merit Employment Councils, Community 
Relations Boards and similar organiza- 
tions. 



<h\ The contractor should encourage 
ininoriLy and female employees to par- 
ticipate actively in National Alliance 
of Businessmen programs for youth 
motivation. 

<c) The contractor 'should support 
Vocational Gtiidanco IrLstitutes. Vesti- 
bule Training Programs and similar 
activities. 

(d> The contractor should assist sec- 
ondary schools and colleges in programs 
designed to enable minority and female 
graduates of these institutions to com- 
pete in the open employment market on 
a more equitable basis, 

(e) The contractor should publicize 
achievements of minority and female 
employees in local and minority news 
media. 

(f) The contractor should support • 
programs developed by such organiza- 
tions as National Alliance of Business- 
men, the Urban Coalition and other 
organizations concerned with employ- 
ment opportunities for minorities or 
women . 

Subpart D— Miscellaneous 
§ 60-2.30 Uac of rouIm. 

The purpose of a contractor's estab- 
lishment and use of goals Is to insure V 
that he meet his affirmative action ob- 
ligation. It is not intended and should 
not be used to discriminate against any 
applicant or employee because of race, 
color, religion, sex, or national origin. 

§ 60-2.31 Prwniplion. 

. To the extent that any State or local 
laws, regulations or ordinancee, includ- 
ing those which grant special benefits to 
pereons on account of sex. eltc in con-^ 
fUct with Executive Order 11246. as 
amended, or with the requirements of 
this part, we. will regard them as pre- 
empted under the Executive order. 

§ 60-2a32 Superscdure. 

All orders, instructions, regulations, 
and memoranda of the Secretary of 
I^abor, other officials of the Department 
of Ijabor and contracting agencies are 
hereby superseded to the extent that 
they are inconsistent herewith, includ- 
ing a previous "Order No. 4" from this 
Office dated January 30. 1970. Nothing 
in this part is intended to amend 41 
CFR 60-3 published in the Federal 
Register on October 2, 1971 or Employee 
Testing and Other Selection Procedures 
or 41 CFR 60-20 on Sex Discrimination 
Guidelines, 

Effective date. This part shall become 
effective on the date of its publication 
in the Federal Register (12-4-71). 

Signed at Washington, D.C., this 1st 
day of December 1971. 

J. D. Hodgson, 
Secretary of Labor. 

Horace E. Menasco. 
Acting Assistant Secretary 
for Employment Standards, 

JOKN L. WILKS, 

Director, Office of 
Federal Contract Compliance, 

[FR I>oc.71~17789 Piled 12-3-71;'8:51 Am] 



TAB D 



er|c 



DI - 



U.S, DEPARTMENT OF LABOR 
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CHAPTER 60 - Office of Federal Contract Compliance, 

Equal Employment Opportunity, Department of Labor 
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George P. Shultz^ Secretary 
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Title 41—PUBLIC CONTRACTS 
AND PeOPteTY MAKAGEMENT 

Chapter 60 — Office of Federal Con- 
tract Complionce, Equal Employ- 
ment Opportunity, Department of 
Lobar 

PART 60-20— -SEX DISCRIMINATION 
GUIDELINES 



On Januan' 17. 1969* proposed guide- 
lines were publlsae<i at 34 FJR. 758 to 
aanend Chapter 60 of Title 41 of the 
Code ol Federal Regulations by adding a 
new Part 60-20. Persons int^ested were 
given an opiwrtuxolty to file r^rltten data, 
views, or argiiment concerning the pro- 
posals. Also, puWlc hearings were held 
on Au^st 4, 5. and 6, to receive oral 
presentations from interested persons. 

Having considered all relevant ma- 
terial 41 CPR Chapter 60 Is hereby 
amended by adding r. new Part 60-20 to 
read as follows: ■ 
S«c. 

60-20,1 Title AOd purpoew. 

60-20.2 R4iorultment advertisement. 

60-20.3 Job polldef* iOX'.i practlcefl. 

60-20.4 Seniority aya-tema. 

60-20.5 IMscrlajiiuaU*- \ vv(i.ge«. 

60-20.6 A^ftxmatJvo /'< >i2. 

Authority: 11m- pr<^^'Ulom ot this Part 
60-20 Issued xinaxyi &«:. 201, E.O. 11246, 30 
Pja. 12319, fJid E.G. 11375. 32 FJl. 14303. 

g 60-20.1 TitU Atiil ,>«rpDse. 

The purpose o:' . - ;jrovisjons in this 
part Is to set 1 ; : ■ ;.i;e interpretations 
and guidelines o. Oiifice of Federal 
Contract Con r-' ^ -'c;g7rrdVng the im- 
plementation utjvK Order 11375 
for the prorcior ms.u.cijr?.p; equal 
opportimltics ' po:r^v;>^i3 eiitployed 
or aeeldng cm.;;i< ■ . , . wiUi Government 
contractors an.' .. .. Lvntri?.etors or with 

- <jontracbora anc: : v :. ' ontrexjiors perform- 
Im under f edei^-i \ v- ; te>l <x>£ls ti'uc t loG 
contracts, with:.u : a.rd to sex, Si^peri- 
caooa has indici;. L . ^ . .. ap^vciiii prowlisnis 
related to the i:ri>:-. .;.«:atat:jn of Execu- 
Uve Order 131:3 V;. vtAiUlre a da?5nitive 

''43mtraent beyoxid the texTar> ot tb^j order 
ItBeir. ^i^eso iritsrpX'Stationa are to b« 
read la connection ^Ith existing reg\ila- 
tioiw, set rorth Ir^ Fart 60~X of this 
el^apter. 

§60^20.2 HccruhR^^nt and advcrtiiw;* 
mint. 

(a> Employers ens'-agsd in recriiiting 
activity must recn^t employees ot both 
sexes fdr all jobs unless sex is a bona 
fide occupation&l a\mltacation. 



(b) Advertisement Ijq newspapers and 
other media for employment must not 
express a sex preference unless sex Is a 
bona' fide ^ccopalional qualification for 
the Job^ "riie placement of on advertise- 
ment in columns headed VMale" cr 
"Female" will be considered -in exr>res-" 
6icm 0^ a preference, limitation, specifica- 
tion, or. discrimination based oh sex. 

§ 60-20.3 Job policfes and pradices. 

(a) Written pe?::soniiel policies relating 
to thii sUbjeot area must expressly in- 
dicate that there shall be no di£criniina- 
tiojti istgainst employees on account of sex. 
If the employer deals with a bargaining 
representative .for his employees and 
there is . a written agreement on condi- 
ttonfi of eciployment, such agreement 
shall pot be inconsistent with these 
guJdeDiiefi, 

(b) iEhiploxee? of both sexes, shall have 
ap equal oppchrtunlty to any available 
iob ihat lie orfihe is qualified to perform, 
imle^ sex is bona fide occupational 
qifalification. 

NoTx; In. moat Qovernnjent contract work 
there .are only limited instances where VAlld 
rttaoofu cwi bft wipec^d to exist which would 
Justify 'the •Bcluslcn of aU men or all women 
from any given Job. 

<c) *nie employer must not ihake any . 
diarfiipctJon 'bared Uj&on sex in employ- 
raeft^ opikfrtunltles. wages, houre, or 
othei* conditioiis of employmatt. In !iie 
area otenQ>lo^r contributions for insur- 
ance, pensions, welfare programs and 
oUver similar "fringq benefltRV the em- 
ployer will not be considered to have 
viotated these guitielinea if hi»JC<mtribu- 
tions are iSxe same for men and wome»or 
if the tBsiStis)^ benefits are equal. 

(4) "An^r distinction between married 
an<S: unhia^ried persons of one sex that 
i", r\ot made between iaarrled and un- 
married persons of the opposite sex wlU 
be coixsidered to be a distinction made 
on tlift. basis- of -$ex, Simli^rly, ap em- 
pioycf^ saufit bcjS^: <^my employni^nt to 
women with yoimg phiidreo unless it has 
the same axclUBionsfcry policies for men; 
or tenninate an employee of one sex in 
& l>aiiic«lar 5ob , claasifica&ion • upon 
rea^Jhingiis oaart&ln Age unless, the same 
rule Is aiipli^^able to memb^ers of the 
opposite s^'x. 

(t) .The* etepl<raners policies and prac- 
tloes must asaui^e ij^propriate physical 
facilities .to v{>oth sexefi. The eli^Piqiyer. 
may ilot irofuse to hire men br wcmch', or 
dei^y '^esk TOmfgn: a particular Job 
because there are po restrocKn or asso* 
ciate<4 faculties, unless the employer is 
20}!^ td i^Qif that the oomMikiietion of 
tt^ f4cDlt4e^%oald be ^unreaBonable for 
5U«b rta^tofes^xc^^eicpeiis^ori^ 

CriflBptiifc, ■ 



<f) (1) An employer must not deny a 
female employee the right to any Job 
that she is qualified to perform In reli- 
ance upon a State "protective" law. For 
example, such laws Include those which 
prohibit women from performing in cer- 
tain types of occupations (e.g., a bar- 
tender or a core-maker) ; from working 
at Jobs requiring more than a certain 
dumber of hours; and from working at 
jobs that require lifting or carrying 
more than designated weights. 

(2) Such legislation was intended to* 
be beneficial, but, instead, has been found 
to result in rastricting employment op- 
portunities for men and/or women. Ac- 
cordingly, it caimot be used as a basis 
f<i. denying employment or for establish- 
ing sex as a bona fide occupational 
qualification for the job. 

<g) (1) Women shall not be penalized 
in their conditions of employment be- 
cause they require tfme away from work 
on account of childbearlng. When, un- 
der the employer's leave policy the 
female employee would qualify for lea^*e, 
then chUdbearing must be considered by 
the employer to be a justification for 
leave of absence for female employees 
for a reasonable period of time. For ex- 
ample, if the female employee meets the 
equally applied minimum length of 
service requirements for leave time, she 
must be granted a reasonable leave on 
account of childbearlng. The conditions 
applicable to her leave (other than the 
length thereof) and to her return to 
employment, shall be in aocordaiioe with 
the emtdoyer'a leare poUc^. 

(2) rr the employer has no leave 
policy, chlldbearixiE must be corisidered 
by the employer to be a justiflcation for 
a leave of abseiice for a femtstle emtrfoyee 
for a reasonable period of time. Follow- 
ing childbirth, and upon signifying her 
intent to return within a reasonable time, 
such female employee shaU be reinstated 
to her original Job or to a position of 
like status and pay, without loss of 
service credits. 

(h) The employer must not specify 
any differences for male and female em- 
ployees on the basis of sex in either 
mstndatory or optional retirement age. 

(i) Nothing in these guidellnefi shall 
be interpreted to mean that differences . 
In capabilities for Job assignments do 
not exist among individuals and that 
auch distinctions may not be recognized 
by the employer tn making specific as- 
aignments. The purpose of these guide- 
Unas Is to insure that such distinctions 
are not based upon sex. 
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Rlso all male. The highest wage attain- 
able In the assembly unit Is considerably 
less than that in the circuit board and 
wiring unlU. In such a case the em- 
ployer must take steps to provide quaU 
ifled female employees opportunity for 
placement in Job openings in the other 
two units.) 

(c) To avoid overlapping and conflict- 
ing administraUon the Director will con- 
sult with the Administrator of the Wage 
and Hour Administration before issuing 
art opinion on any matter covered by 
both the Equal Pay Act and Executive 
Order 1124^, as amended by Ejiidcutive 
Order 11375. 

§ 60—20.6 Affimiuiivc action. 



CbY Wpmen have not been typically 
foiujd^in BiffiDlflcant numbers in man- 
ageriaent. 'In many companies manage- 
ment trainee programs are one of the 
ladders to management positions. Tra- 
ditionally, few, If ahy, women have^been 
admitted into these progrartrs. An im- 
portant memcnt of affirmative action 
shall be a commitment to Include women 
candidates in fiuch programs. 

(c) Distinctiona based on sex may not 
be made in other training programs. 
Both sexes should have equal access to 
all training programs and affirmative ac- 
tion programs should require a demon- 
stration by the emploj^er that such ac- 
cess has been provldett 



§^6O>-20<4 ScDiorilT tysteiii* 

Where they exist, senJorlty lines and 
lists must not be based sol^y upon sex. 
Where such a separation has existed, the 
cniployer must eliminate this distinc- 
tion. 



§ 60—^0.3' Discrinninau>ry wages. 

(ai The employer's wages schedules 
m\i5t not be related to or based on the 
flex of the employees. 

' Note. The more ob vidua cases of dlacrUnl- 
natlca ^xtet where emptoyeea of different 
Mxefi are paid dififerent wages on Jobs which 
requlcfi sUbBtAntiany eqaal slciu. eHort And 
responslbjruty and are performed under sim- 
ilar workltTf^ (;oDdltlonfl. 

(b) The employer may not discrlm- 
inatorily restnlct one sex to certain Jpb 
classlflcaUons. In such a situatioa, the 
employer must take atePs to make Jobs 
available to all qualified employees in 
all classlflcati6ns without regard to sex. 
(Example: An electrical manufacturing 
company may have a production divi- 
sion with three functional units: One 
(assembly) all female; another (wiring) , 
all male; and a third (circuit boarda), 



(a) The employer shall take affirma- 
tive action to recruit women to apply 
for those Jobs where they have been 
previously excluded. 

Note. This can b« done by various meth- 
ods. Examples include: (1) Including in Itin- 
erates of recnilting trips women's colleges 
where graduntoa with sKiiU desired toy the 
employer c&n be fotmd, and female studenia 
of coeducational Institutions and (2) de- 
algrning advertisements to indicate 'that 
-women will be considered equally with men 
for jobe. 



EJSfective date. This part la effective 
June 9, 1970. 



SlWied af, Washington, IXC., thia 2d 
day of June 1970. 

Qkokqe p. Shttxtz, 
^Secretary of Labor, 

[VJR, Doc. 70-71l^ mod, J«ne 8, 1070; 
8:47 mJn.] 
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U.S. DEPARTMENT OF LABOR 
office of federal contract compliance 
Washington. D.C. 20210 

CHAPTER 60 - Office of F<rderol Controct Compiionce, 

Equol Empioyment Opportunity, Deportment of Lobor 

(Reprint from Federa! Register, Vol.16, f^o. 192' Saturday, October 2, 1971) 
PAPT 60-3 Employe e Tes ting 6 Other Selection Procedures 



Title 41— PUBLIC CONTRACTS 
AND PROPERTY MANAGEMENT 

Chapter 60 — Office of Federal Con- 
tract Compliance, Equal Employ- 
ment Opportunity, Department of 
Labor 

PART 60-3— EMPLOYEE TESTING 
AND OTHER SifLECTION PROCEDURES 

On April 21, 1971, notice of proposed 
rule making was published in the Federal 

Register (36 P.R. 7532) with regard to 
amending Chapter 60 of Title 41 of the 
Cocle or Federal Regiilations by adding a 
new Part 60-3, dealing with employee 
testing and other selection procedures. 
Interested persons were given 30 days In 
which to submit written comments, sug- 
gestions, or objections regarding the pro- 
posed amendments. 

Having considered all relevant mate- 
rial submitted, I have decided to. and do 
hereby amend Chapter 60 of Title 41 of 
the Code of Federal Regulations by add- 
ing a new Part 60-3, reading as follows: 

Sec. 

60-3 J Purpose and scope. 
60-3.2 Teat defined. 

60-3.3 •Violations of the Executive order. 
60-3.4 Evidence of validity; meaning of 

technically feasible. 
60-3.5 Minimum standards for valldatloti. 
60-3^6' Presentation of evidence of validity. 
60-3.7 Use of other validity studies. 
60-3.8 Assumption ot validity. 
60-3.9 Continued use of tests. 
0O-3.10 Employment agencies and state em- 

pioyment services. 
60-3.11 Disparate treatment. 
60-3.12 Retestlng. 
60-3.13 Other selection techniques. 
60-3.14 AfZlnnatlve action. 
60-3.15 Recordkeeping. 
60-3.16 Sane tlons. 
60-3.17 Exemptions. 

60-3.18 Effect on other rules and 
regulations. 

AuTHORrrY: The provisions of this Part 
60-3 are issued under sees. 201. 205, 208(a) , 
301, 303(a), 303(b), and 403(b) of Executive 
Order 11246, as amended, 30 F.R. 12319; 32 
P.R. 14303; 34 P.R. 12986; §60-1.2 of Part 
60-1 of this chapter. 



§ 60^3.1 Purpo.se and scope. 

(a) This order is based on the belief 
that properly validated and standardized 
employee selection procedures can sig- 
mflcantly contribute • to the implemen- 
tation of nondiscriminatory personal 
policies, as required by Executive Order 
1124d, as amended. It is also recognized 
that professionaUy developed tests, when 
■used in conjunction with other tools of 
personnel assessment and complemented 
by sound programs of job design, may 
significantly aid In the development, and 
maintenance of an efflcient work force 
and, indeed, aid in the utilization and 
conservation of human resource 
generally. 

(b) (1) An examination of charges of 
discrimination filed with the OfiQce of 
Federal Contract Compliance and art 
evaluation of the results of its compli- 
ance activities has revealed a decided 
increase in total test usage and a marked 

. increase in testing practices which have 
discriminatory effects. In many cases, 
contractors have come to rely almost ex- 
clusively on tests as the basis for making 
the decision to hire, to promote, to trans- 
fer, to train, or to retain with the result 
that candidates are selected or rejected 
on the basis of test scores. Where tests 
are so used, minority candidate^ fre- 
quently experience disproportlo* lately 
high rates of rejectidn by failing to attain 
score levels that have been established as 
minimum standards for qualification. 

(2) It has also become clear that in 
many instances contractors are Msing 

tests as the basis for employment deci- 
sions without evidence that they are valid 
predlctons of employee job performance. 
Where evidence in support of presumed 
relationships between test performance 
and job behavior is lacking, the possibil- 
ity of discrimination in the application of 
test results must be recognised. A test 
lacking demonstrated validity, i.e., hav- 
ing no known significant relationship to 
job behavior, and yielding lower scores 
for classes protected by Executive Order 
11246, as amended, may result in the 
rejection of many who have necessary 
qualifications for successful work 
performance. 



(c) Section 202 of Executive Order 
11246, Os amended, requires each Gov- 
ernment contractor and subcontractor 
to take affirmative action tc insure that 
he will not discriminate against any em- 
ployee or applicant for employment be- 
cause of race, color, religion, sex, or na- 
tional origin. This order is designed to 
serve as a set of standards for contractors 
and subcontractors subject to Executive 
Order 11246, as amended, in determining 
whether their use of tests conforms with" 
the requirements of the Executive Order.^ 

§ 60-3.2 Tosi defined. 

For the ptu-pose of this order, the term 
"ter>(V' is defined as any paper-and-pencil 
or performance measure used as a basis 
for any employment decision. This order 
applies, for example, to ability tests 
which are designed to measure eligibility 
for hire, transfer, promotion, training, 
or retention. This definition includes, but 
is not restricted to, iheasures of general 
intelligence, mental ability and learning 
ability; specific intellectual abilities; 
mechanical, clerical and other aptitudes; 
dexterity and coordination; knowledge 
and proficiency; occupational and other 
interests; and attitudes, personality or 
temperament. The term '*test" also 
covers all other formal, scored, quantified 
or standardized techniques of assessing 
job suitability including, for example, 
personal history and background re- 
quirements which are specifically used as 
a basis for qualifying or disqualifying 
applicfitnts or employees, specific educa- 
tional or work history requirements, 
scored interviews, biographical informa- 
tion blanks, interviewers' rating scales 
and scored application forms. The term 
*'test** shall not include other selection 
techniques discussed in § 60-3.13. 

§60-3.3 Violation of Extent ive order. 

A contractor regularly using a test 
which has adversely affected the oppor- 
tunities of minority persons or women 
for hire, transfer, promotion, training-, 
or retention violates Executive Order 
11246, as amended, unless he can dem- 
onstrate that he has validated the test 
: pursuant to the requirements of this 
part. 



J Except for the necessary differences in 
language arising Irom the different legal 
authority of the two agencies and for rea- 
sonr of clarity, this order and the Guidelines 
on Employee Selection Procedures, Issued 
earlier by the Equal Employment pppor- 
tunity Commission (35 F.R. 12333, Aug. 1, 
1970) are intended to Impoee the same basic 
requirements on peiw>n8 and contractors 
'covered by each of them. 
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§ 60—3.4 Evidence of validity; meaning 
of technically feasible. 

(a) Each contractor using tests to se- 
lect from among candidates for hire, 
transfer, promotion, training, or reten- 
tion shall have available for inspection 
evidence that the test is being used in 
a manner which does not violate § 60-3.3. 

(b) Where technically feasible, a test 
should be validated for each minority 
group with which it is used; that is, any 
differential rejection rates that may ex- 
ist, based on a test, must be relevant 
to performance on the jobs in question. 

(c) The term "technically feasible" 
as used in paragraph (b) of this section 
and elsewhere in this part means hav- 
ing or obtaining a sufficient number of 
minority individuals to achieve findings 
of statistical and practical significance, 
the opportunity to obtain unbiased job 
performance criteria, etc. It is the re- 
sponsibility of the persons claiming 
absence of technical feasibility to dem- 
onstrate evidence of this absence. 

(1) Evidence of a test's validity should 
consist of empirical data demonstrating 
that the test is predictive of or signzfi- 
cantly correlated with important ele- 
ments of work behavior which comprise 
or are relevant to the job or jobs for 
which candidates are being evaluated. 

(2) If job progression structures and 
seniority provisions are so established 
that new employees will probably, within 
a reasonable period of time and in a 
great majority of cases, progress to a 
higher leyel, it may be considered that 
candidates are being evaluated for jobs 
at that higher level. However, where job 
progression is not so nearly automatic, 
or the time span is such that higiicr i*ivel 
jobs or emploj^pes* potential may pe ex- 
pected to change in significant ways, it 
shall be considered that candid2>les are 
being evaluated for a job at or near the 
entry level. This point is made to under- 
score the principle that attainment of 
or performance &i a higher level job is a 
relevant criterion in validating employ- 
ment tests only when there is a high* 
probability that persons einployed will 
in fact attain that higher leV^l job within 
a reasonable period of time. 

(3) Where a test is to be used in dif- 
ferent units of a multiunit organization 
and no significant differences exist be- 
tween units, jobs, and applicant popu- 
lations, evidence obtained in one unit 
may suffice for the others. Similarly, 
where the validation probers requires the 
collection of data throughout k multi- 
unit organization, evidence of Validity 
specific to each unit may not be required. 
There may also be instances where evi- 
dence of validity is appropriately ob- 
tained from other companies in the same 
industry, Both in this instance and in 
the use of data collected throughout a, 
multiunit organization, evidence of valid- 
ity specific to each unit or company may 
not be required provided that no signifi- 
cant differences exist between compa- 
nies, units, jobs, and applicant popula- 
tions. 

§ 60-3.5 Miniriium standards for vali- 
dation* 

Xa) For the purpose of satisfying the 
reqiUri&ments of this part, empirical evi- 



dence in support of a test's validity must 
be based on stadies employing generally 
accepted procedures for determining cri- 
terion-related validity/such as those de- 
scribed in "Standards for Educational 
and Psychological Tests and Manuals," 
published by the American Psychological 
Association, 1200 17th Street NW„ Wash- 
ingCon, DC 20036. Evidenoe of content or 
construct validity, as defined, in that 
publication, may also be appropriate 
where criterion-related validity is not 
feasible. However, evidence for content 
or construct validity should be accom- 
panied by sufficient information from 
job analyses to demonstrate the rele- 
vance of the content, in the case of job 
knowledge or proficiency tests, or the 
construct, in the case of trait measures. 
Evidence of content validity alone will be 
acceptable for well-developed tests that 
consist of suitable samples of the essen- 
tial knowledge, skills or behaviors com- 
posing the job in question. The t5T>es of 
knowledge, skills or behaviors contem- 
plated here do not include those which 
can be acquired in a brief orientation to 
the job. In the case of personal history, 
backgroimd, educational, and work his- 
tory requirements which are specifically 
used as a l^asis for qualifying or dis- 
qualifying applicants (see 5 60-3,2), evi- 
dence of content or construct validity 
may be sufficient. 

(b) Although any appropriate valida- 
tion strategy may be used to develop such 
empirical evidence, the following mini- 
mum standards, as applicable, must be- 
met in the research approach and in the 
presentation of results vhich constitute 
evidence of validity; 

(1) Where a validity study is con- 
ducted in which tests are administered 
to appUeants, with criterion data col- 
lected later, the :i:ampi;^ -;)f subjects must 
be representative of the normal or typical 
candidates group for the job or jobs in 
question. This further assumes that the 
applicant sample is representative of the 
minority population available for the job 
or jobs in question in the local labor mar- 
ket. Where a validity study is conducted 
in which tests are administered to 
present employees, the sample must be 
representative of the minority groups 
currently included in the applicant popu- 
lation. If it is not technically feasible to 
include minority employees in validation 
studies conducted on the present work 
force, the conduct of a validation study 
without minority candidates does not 
relieve any contractor of his subsequent 
obligation for validation when inclusion 
of minority candidates becomes techni- 
cally feasibl'?. 

(2) Tests must be administered and 
scored under controlled and standardized 
conditions, with proper safeguards to 
protect the security of test scores and to 
injure that scores do not enter into any 
judgments of employee adequacy that 
are to be used as criterion measures. 

(3) The work behaviors or other cri- 
teria of employee adequacy which the 
test is intended to predict or identify 
must be fully described; and, addition- 
ally, in the case of rating techniques, the 
appraisal form(s) and instructions to 
the rater(s) must be included as a part 
of the validation evidence. Such criterlA 



may include measures oihcr than actual 
work proficiency, such as training time, 
supervisory ratings, regularity of attend- 
dance and tenure. Whatever criteria are 
used they must represent major or 
critical work behaviors as revealed by 
careful job analyses. 

(4) In view of the possibility of bias 
inherent in subjective evaluations, su- 
pervisory rating techniques should be 
carefully developed, and the ratings 
should be closely examined for evidence 
of bias. In af^dition, minorities or women 
might obtain unfairly low performance 
criterion scores for reasons other than 
supervisors' prejudice, as, when, as new 
employees, they have had less opportu- 
nity to learn job skills. In generai. all 
criteria must be examined to ensure 
freedom from factors which would un- 
fairly depress the scores of minority 
groups or women. 

(5) Data must be generated and re- 
sults separately reported for minority 
and nonminority groups wherever tech- 
nically feasible. Where a minority groura 
is sufficiently large to constitute an iden- 
tifiable factor in the local labor market, 
but validation data have not been de- 
veloped and presented separately for that 
group, evidence of satisfactory validity 
based on other groups will be regardecf 
a^ only provisional compliance with this 
oriier pending separate validation of the 
test for the minority group in question 
(see §60-3.9). A test which is differen- 
tially valid may be used in groups for 
which it is valid but not for those in 
which it is not valid. In this regard, where 
a test is valid for two groups but one 
group characteristically obtains higher 
test scores than the other without a cor- 
responding difference in job perform- 
ance, test results must be applied so as 
to predict the same probability of job 
success in both groups. 

(c) In assessing the utility of a test 
the following considerations will be 
applicable: 

(1) The relationship between the test 
and at least one relevant criterion must 
be statistically significant. This ordi- 
narily means that the relationship shoula 
be sufficiently high as to have a proba- 
bility of no more than 1 to 20 to have 
occurred by change. However, the use of 
a single test as the sole selection device, 
when that test is valid against only one 
component of job performance, will b> 
scrutinized closely. 

(2) In addition to statistical signifi- 
cance, the practical significance of the re- 
lationship between the test and criterion 
should also be considered. The magnitude 
of the relationship needed for practical 
significance or usefulness is affected by 
several factors, including: 

(i) The larger the. proportion of ap- 
plicants who are hired for or placed on 
the job, the higher the relationship needs 
to be in order to be practically useful. 
Conversely, a relatively low relationship 
may prove useful when proportionately 
few job vacancies are available; 

(ii) The larger the proportion of ap- 
plicants who become satisfactory em- 
ployees when not selected on the basts of 
the test, the higher the relfttiottship needs 
to be between the test and a criterion of 
job success for the test to be practically 
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useful. Converseljr, a relatively low rela- 
tionship may prove useful when propor- 
tionately few applicants turn out to he 
satisfactory; 

(ill) The smaller the economic and 
human risks involved in hiring an un- 
qualified applicant relative to the risks 
entailed in rejecting a qualified applicant, 
the greater the relationship needs to be 
in order to be practically useful. Con- 
versely, a relatively low relationship may 
prove useful when the former risks are 
relatively high. 

§ 60-3 ♦ 6 Prfscnialion of cvido;uT of 

The presentation of the results of a 
validation study mu.st include statistical 
and, where appropriate, graphic repre- 
sentations of the relationships between 
the test and the criteria, permitting judg- 
ments of the tCvSt's utility in making pre- 
dictions of future work behavior. (See 
§60-3.5(0, concerning assessing utility 
of r». test.) Average scores for all tests and 
criteria niu.st be reported for all relevant 
subgroups, including minority and non- 
minority groups where differential vali- 
dation is required. Whenever statistical 
adjustments are made in validity results 
for less than perfect reliability or for re- 
striction of score range in the test or the 
criterion, or both, the supporting evi- 
dence from the validation study must be 
presented in detail. Furthermore, for 
each test that is to be established or con- 
tinued as an operational employee selec- 
tion instrument, as a result of the valida- 
tion study, the minimum acceptable cut- 
off (passing) score, if any, on the test 
must be reported. It is expected that each 
operational cutoff score will be reason- 
able and consistent with normal expecta- 
tions of proficiency within the work force 
or grccjp on which the study was 
conducted. 

§ 60—3.7 Utsc of other validity stii<iios. 

In cases where the validity of a test 
cannot be determined pursuant to 
5 § 60-3.4 and 60-3.5 (e.g., the number 
of subjects is less than that required 
for a technically adequate validation 
study, or an appropriate criterion meas- 
ure cannot be developed) , evidence from 
validity studies conducted in other or- 
ganizations, such as that reported in test 
manuals and professional liteirctiwe, may 
be considered acceptable whe.ii. .'^) The 
studies pertain to jobs whie'ri are com- 
parable (i.e., have basically the same 
task elements), and (b) there are no 
major differences in contextual variables 
or sample ccmpxDsition which are likely 
to affect significantly validity. Any con- 
tractor citing evidence from other valid- 
ity studies as evidence of test validity 
for his own jobs must demonstrate that 
he m'eets requirements in paragraphs (a) 
and (b) of this section. 

§ 60-3.8 Assumption of validity. 

(a) Under no circumstances will the 
general reputation of a test, its author or 
■ its publisher, or casual reports of test 
Utility be accepted in lieu of evidence 
of validity. Specifically ruled out are; 
Assumptions of validity based on test 



names or descriptive labels; all forms of 
promotional literature; data Shearing on 
the frequency of a test's usage; testi- 
monial statements of sellers, xisers, or 
consultants; and other aonempirical or 
anecdotal accounts of testing practices 
or testing outcomes. 

(b) Although professional supervision 
of testing acti\'ities mav help greatly to 
insure technicallysounc' and nondiscrim- 
inatory test usage, such involvement 
alone shall not be regarded as constitut- 
ing satisfactory evidence of test validity. 

§ 60-3.9 Continued use of ic.sls. 

Under certain conditions w'here vali- 
dation is required by this order, a con- 
tractor may be permitted to continue the 
use of a test which is not at the moment 
fully supported by the required evidence 
of validity. If, for example, evidence of 
criterion-related validity in a specific 
setting is technically feasible and re- 
quired but not yet obtained, the use of 
the test may continue: Provided: fa) 
The contractor can cite substantial 
evidence of validity as described in § 60- 
3.7 Ca) and (b) ; and (-b) he has in 
progress validation procedures which are 
designed to produce, within a reasonable 
time, the additional data required. It is 
expected also that the contr^c^or may 
have to alter or suspend t<;st cutoff scores 
so that score ranges broad enough to per- 
mit the identification of criterion-related 
validity will be obtained. 

§ 60-3.10 Employment a^jencies and 
fitate enipioynicnt services. 

A contractor utilizing the services of 
any private employment agency, state 
employment agency or any other pen.,on. 
agency or organization engaged in the 
selection or evaluation of personnel 
which make.s its selections or evaluations 
Of personnel wholly or partially on the 
basis of the results of any test shall have 
available evidence that any test used by 
such person, agency or organization is in 
conformance with the requirements of 
this order. 

§ 60-3.11 DiMpanao troiitnient. 

The principle of disparate or unequal 
treatment must be distinguished from the 
concept of" test . validation. Disparate 
treatment, for example, occurs where 
members of a group protected by Execu- 
tive Order 11246, as amended, have been 
denied the same opportunities for hire, 
transfer or promotion as haye been made 
available to other employees or appli- 
cants. Those employees or applicants 
who can be shoviTi to have been 
denied equal treatment because of prior 
discriminatory practices or policies must 
at least be afforded the same opportujii- 
ties as had existed for other employees 
or applicants during the period of dis- 
crimination. Thus, no new test or other 
employee selection standard can be im- 
posed upon an individual or class of 
individuals protected by Executive Order 
11246, as amended, who, but for this prior 
discrimination, would have been granted 
the opportunity to qualify under less 
stringent selection standards previously 
in force. 



§ 60-3.12 Rctri.iing. 

Contractors should provide an oppor- 
tunity for retesting and reconsideration 
to earlier "failure" candidates w-ho have 
availed themselves of more training or 
experience. In particular, if any applicant 
or employee during the course of an 
interview or other employment procedure 
claims more education or experience, 
that individual should be retcsted. 

§ 60—3.13 Other velertion trcliniques. 

Selection techniques other than tests, 
as defined in 5 60-3.2. may be improperly 
used so as to have the effect of discrim- 
inating against minority groups or 
women. Such tecliniques include, but are 
not restricted to, unscored or casual 
interviews, nnscored application forms 
and unscored personal history and back- 
ground requirements not used uni- 
formly as a basis for qualifying or dis- 
qualifying applicants. Where there are 
data suggesting employment discrimina- 
tion, the contractor may be called upon 
to present evidence concerning the valid- 
ity of )iis unscored procedures regardless 
of whether tests arc also used, the evi- 
dence of validity being of the same types 
referred to in §§ 60-3.4 and 60-3.5. Data 
suggesting the possibility of discrimina- 
tion exists, for example, when theie are 
liigher rates of rejection of minority 
candidates than of nonminority candi- 
dates for the same job or group of jobs 
or when there is an underiitilization of 
minority group personnel among present 
employees in certain types of jobs. If the 
contractor is unable or unwilling to per- 
form such validation studies, he has the 
option of adjusting employment proce- 
dures so as to eliminate the conditions 
suggestive of chiploymcnt discrimination. 

§60-3.14 A flTi m I a t i ve ae t i (> n . 

Nothing in this order shall be inter- 
preted as diminishing a contractor's obli- 
gation under both title VTI of the Civil 
Rights Act of 1964 and Executive Order 
11246, as amended, to take affirmative 
action to ensure that applicants or em- 
ployees are treated without regard to 
race, color, religion, sex. or national 
origin. Specifically, where substantially 
equally valid tests can be used for a given 
purpose, the contractor will be expected 
to use the test or battery of tests which 
will have the least adverse effect on the 
employment opportimlties of minorities 
or women. Further, the use of tests which 
have been validated pursuant to this 
order does not relieve contractors of their 
obligation to take affirmative action to 
afford employment and training oppor- 
tunities to members of classes protected 
by. Executive Order 11246. as amended. 
§ 60—3.15 Rceordkcopinp. 

Each . contractor shall maintain, and 
submit upon request, such records and 
documents relating to the nature and 
use of tests, the validation of tests, and 
test results, as may be required under the 
provisions of this chapter and under the 
orders and directives issued by the Office 
of Federal Contract Compliance. 



- E4 - 



§ 60-3.16 Sanctions. 

(a) The use of tests and other selec- 
tion techniques by contractors as qualifl^ 
cation standards for hire, transfer, pro- 
motion, training or retention shall be 
examined carefully for possible indica- 
tions of noncompliance with the require- 
ments of Executive Ord(ir 11246 as 
amended, 

(b) A determination of noncompliance 
pursuant to the provisions of this part 
shall be grounds for the imposition of 
sanctions under Executive Order 11246 
as a.m ended. 

§ 60-3.17 ExeniptionK. 

(a) Requests for exemptions from this 
order or any part thereof must be made 
in writing to the Director, Office of Ffed- 
era! Contract Compliance, Washington, 
D.C., and must contain a statement of 
reasons suppp^rting the request, Such re- 
quest shall be. forwarded through and 
shall contain the '^endorsement of the 
head of the contracting agency. Exemp- 
tion may be granted for good cause. 

(b) The requirements of this part 
shall not apply to any contract when the 
head of the contracting agency deter- 
mmes that such contract is essential to 
the national security and that its award 
Without complying with such require- 
ments is necessJiry to the national secu- 
rity. Upon making such a detennination, 
the agency head will notify the Director 
an writmg, within 30 days. 

§ 60-3.18 Effect of this part on other 
rules arid regulations. 

<a) All orders, instructions, regula- 
tions, and memoranda of the Secretary 
of Labor, other officials of the Depart- 
ment of Labor and contractingr agencies 
are hereby superseded to the extent that 
they are inconsistent herewith. 

<b> Nothing in this part shall be inter- 
preted to diminish the present contract 
cpmphance review and complaint inves-. 
tigation Programs. 

Effective date. This part shall become 
effective on the date of its publication 
in the Federal Register ( 10-2-71 ) . 

Signed at Washington, D.C., this 27th 
day of September 1971. 

J.D.Hodgson, 
Secretary of Labor. 

[FR Doc.71-14457 Piled ia-l-71;8:4fl am] 
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TITLE VI-^X0XI)IS(^RIMINATI0N IN FEDKKALLY 
ASSISTED PROGRAMS 

Si:c. GOl. Xo person in rhe I'nited SUsites Nshall, on the ground of 
rjioe, color, ov national origin, be excluded fi'oni participjition in, he 
denied the benefits, of, or be subjected to discriiuiiuvtion ]nuler iniy 
1 ) r ogrji n 1 o r a ct i vi t y rece i v i \\g Fm^rw \ |h van ciii\ -^^^i^,^^^ 

Skc. Em»]\Fodenvl depjU'inilHv^ And ag^r^^c;^ \v fiwh is enijxjwored 
U> eXl^d Federal finuncial afssistanco to any progrnni or activity, by 
way of grant, loan, or contnict other than a contract of insurance 
or guaranty, is authorized and directed to effectuate the provisions of 
section 601 with respect to such program or activity by issuing rules, 
regulations, or orders of general applicability which shall be consistent 
with achievement of the objectives of the statute authorizing the 
financial assistance in connection with \vhich the action is taken. 
Xo such nile^ regulation, or order shall become effective unless and 
until approved by the President. Compliance with any requirenient 
adopted pursuant to this section may be effected (1) by the termina- 
tion of or refusal to grant or to continue assistance under such program 
or activity to any recipient as to whom there has been an express find- 
ing on the record, after opportunity for hearing, of a failure to comply 
with such requirement, but such termination or refusal shall be limited 
to the particular political entity, or part thereof, or other recipient 
as to wviom such a finding has been made and, shall be limited m its 
effect to the particular program, or part thereof, in which such non- 
compliance has been so found, or (2) by any other means authorized 
by law: Provided^ hoioever^ That no such action shall be ti\ken until 
t he department or agency concerned has ad vfeed t he applH)l)tlate i>erson' 
or persons a?f the failure to comply with the requirement and has 
detennined tluit compliance cannot be secured by voluntary meiiny. 
in the case of any action terminating, or refusing to grant or continue, 
assistance because of failure to comply with a requirement imposed 
l>ursuant to this section, the head of the Federal department or agency 
shall file with the committees of the House and Senate having legis- 
lative jurisdiction over the program or activity involved a full written 
report of the ciixjumstances uiulthe grounds for such action. No such 
action shall become effective until thirty days have elapsed after the 
filing of such report. 

Sec. ()03. Any department or agency action taken pursuant to sec- 
tion 602 shall be subject to such judicial review as may otherwise be 
provided by law for similar action taken by such department or 
agency on otlier grounds. In the case of action, not otherwise subject 
to judicial review, terminating or refusing to grant or to continue 
financial assistance upon a finding of failure to comply with any 
requirement imposed pursuant to section 602, any person aggi'ieved 
(including any State or political subdivision thereof and any agency 
of either) may obtain judicial review of such action in accordance 
with section 10 of the Administrative Procedure Act, and such action 
shall not be deemed committed to unreviewable agency discretion 
within the meaning of that section. 

Sec. 004. Nothing contained in this title shall be construed to 
authorize action under this title by any department or agency wMth 
respect to any employment practice of any employsr, employment 
agency, or labor organization except where a primary objective of the 
Federal financial assistance is to provide empJoyirient. 

Sec. 605. Nothing in this title shall add to or detract from any exist- 
ing authority with respect to any program or activity under which 
Federal financial assistance is extended by way of a contract of insur- 
ance or guaranty. 
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DEPARTMENT OF KEALTH. EDUCATION. AND WELFARE 
OFFICE OF THE SECRETARY 
WASHINGTON. O.C. 20201 



August 1972 



IKMORANDUM TO PRESIDENTS OF INSTITUTIONS OF HIGHER EDUCATION 
PARTICIPATING IN FEDERAL ASSISTANCE PROGRAMS 



i\s you may know, on June 23, 1972, the President signed into law the 
"Edaes^lou Amendments of 1972" (effective July 1, 1972). Title IX of 
this Acr gtrtrhfibits sex discrimination in all federally assisted education 
programs and amends certain portions of the Civil Rights Act of 1964. 
The Office for Civil Rights , Department of Health, Education, and 
Welfare, is presently in the process of developing regulations and guide- 
lines to implement Title IX. For your immediate information, however, I 
have set forth below a brief summary of the pertinent provisions of 
Title IX, and have attached a copy of the law, 

A. Basic Provision ; Title IX of the Higher Education Act states: 

"No person in the United States shall, on the basis. of sex, be excluded 
from participation in, be denied the benefits of, or be subjected to 
discrimination under any education program or activity receiving 
Federal Financial assistance, . 

This sex discrimination provision of Title IX is patterned after Title 

VI of the Civil Rights Act of 1964 which forbids discrimination on the basis 

race, color, and national origin in all federally assisted programs. 

By specific exemption, the prohibitions of Title VI do not reach 

employment practices (except where the primary objective of the Federal 

aid is to provide employment). However there is no similar exemption 

for employment in Title IX. 

Therefore, effective July 1, as a condition of receiving Federal 
assistance, your institution must make all benefits and services available 
to students without discrir?ination on the basis of sex. As indicated below, 
there are exemptions to and a deferment in implementing the admissions 
provision. However, all other requirements of this Title are presently 
in effect . 

B. Which Institutions are Covered ; 

All educational programs and activities which are offered by any institu- 
tion or organization and which receive Federal financial assistance by 
way of grant, loan, or contract other than a contract of insurance or 
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guaranty are covered. Title IX specifically lists the types of educa- 
tional institutions which are covered. These include public and private 
preschools, elementary and secondary schools, institutions of vocational 
education, professional education, and undergraduate and graduate hieher 
education. 

C- Provisio ns Concerning Admissions to Schools and Colleges : 

1. Certain educational institutions covered by Title IX are pro- 
hibited from sex discrioination in all of their programs and activities 
including admissions to their institutions. These institutions include! 

a. Institutions of vocational education (public and private). 

b. Institutions of professional education (public and private). 

c. Institutions of graduate higher education (public and 
private) . 

d. Public undergraduate institutions of higher education 
(except those which- have been traditionally arid continually single-sex). 

2. Exemptions from the admissions provisions. 

Some educational institutions covered under Title IX are exempted 
from complying with the prohibition against discrimination in admissions. 
These institutions are: 

a. Private undergraduate institutions of higher education. ; 

b. Elementary and secondary schools other than secondary 
vocational schools whose primary purpose is to train students in voca- 
tional and technical areas. ' ' I, 

c. Public institutions of undergraduate higher education 
which have Deeri traditionally and continually single-sex. 

.Schools of vocational, professional, graduate" higher education, and 
public undergraduate higher education which are in transition from 
single-sex institutions to co-educational institutions are exempt 
from non-discrimination in admissions for specified periods of time 
provided each is carrying out a plan approved by HEW, under which the 
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transition will be completed. Although all these institutions are exempt 
from the requirement of immediately admitting students of the previously 
excluded sex, they are required not to discriminate, as of the effective 
date of the Act (July 1, 1972), against any admitted students in any educa- 
tional program or activity offered by the educational institutions. 

D. Other Exemptions : 

1, Religious Institutions ; Institutions controlled by religious 
organizations are exempt if the application of the anti-discrimination 
provision is not consistent with the religious tenets of such organizations. 

2. Military Schools : Those educational institutions whose primary 
purpose is the training of individuals for the military services of the 
United States or the Merchant Marine are exempt. 

E. Provision Relating to Living Facilities : The Act allows institutions 
receiving Federal funds to maintain separate living facilities for 
persons of different sexes. 

F. Who Enforces the Act : The Federal departments empowered to extend 
aid to educational institutions have the enforcement responsibility. 
(The enforcement provisions are virtually identical to those of Title VI 
of the Civil Rights Act of 1964). Reviews can be conducted whether or 
not a complaint has been filed. We presently are in the process of 
developing procedures under which this agency will represent all Federal 
agencies in the administration of Title IX, as is presently the case 
under Title VI of the Civil Rights Act of 1964. 

G. Who Can File Charges ; Individuals and organizations can challenge 
any unlawful discriminatory practice in a Federal program or activity 
by filing a complaint with the appropriate Federal agency. During the 
.review process, names of complainants are kept confidential if possible. 

H. What Happens When a Complaint Is Filed : An investigation is conducted, 
if warranted, and if a violation is found, informal conciliation and 
persuasion are first used to eliminate the discriminatory practices. 

I. Formal Enforcement Procedures : If persuasion fails, the Act provides 
for formal heaifings conducted by the Federal agency (s) involved. Such 
action can result in the termination or withholding of Federal financial 
assistance. In some instances, cases can be referred to the Department of 
Justice with a recommendation that formal legal action be takerii. Recipients 
of Federal monies which have been terminated or withheld can seek judicial 
review of the final order issued by the agency. 
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J. Preferential Tre atment ; Institutions cannot be required to establish 
quotas or grant "preferential cr disparate" treatment co members of one 
sex when an Imbalance exists with r6spect to the number or percentage 
of persons of one sex participating in or receiving the benefits of 
federally assisted educational programs 6r activities. This provision 
is analagous to the racial imbalance provision in Title VI which- states 
that the absence of a racial balance is not in itself proof of discrimina- 
tion. However, these provisions do not mean that corrective actions 
may not be required to overcome past discrimination. 

^* Provision Concerning Blind Students ; Students cannot be denied 
admission on the grounds of blindness or severely impaired vision to 
any f^derdlly assisted education program or activity. The institution, 
however, is not required to provide special services for such persons.' 

We will provide more specific guidance on the requirements of Title IX in 
the near future. In the interim, should you have any questions relating 
to thxs matter, please feel free to write to me. 





Stanley Pc 
Dli^ctor, Office 




tinger 
Civil Righ 
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Public JLaw 92-318 
92nd Congress, S. 659 
June 23, 1972 



Education Amenclinenta of 1972 



TITLE IX— PROHIBITION OF SEX DISCRIMINATION 

SEX DISCRIMIKATION PROHIBITCD 

Sec. 001. (a) No person in the United States shall, on the basis of 
sex, be exchided from participation in, be 'denied the benefits of, or !>e 
. subjected to discrimination uzider any education prognim or activity 
Exceptions. receiving TFed^al financial assistance, except that: 

(1) In regard to admissio . 3 to educational institutions, this 
section shall apply only to institutions of vocational education, 
professional eaucation, and graduate liigher education, and to 
public institutions of undergraduate higher education ; 

(2) in regard to admissions to educational institutions, this 
section shall not apply (A), for onft year from tlie date of enact- 
ment of this Act, nor for six y©ai*s after such date in the case of an 
educational institution which has begian the process of clianging 
from being an institution which adrnits only students of one sex 
to being an institution whicli admits students of both sexes, but 

. . only if it is carrying out a plan for such a change which is 
approved by the, Commissioner of Education or (B) for seven 
years from the date an educational institution begins the process of ^ 
changing from being an institution which admits only students 
of only one sex to being an institution which admits students of 
. both sexes, but only if it is carrying out a plan for such a change 

which is approved by tlie Commissioner or Education, wliichever 
is the later ; . 

(3) this section shall not apply to an educational institution 
Tv^hich is controlled by a religious organization if the application 
of this subsection would not be consistent with the religious t<inets 
of such organization; 

(4) ; this section shall not; apply to an educational institution 
.. .^^ 'whose i>rimary-piu-|>ose is the traim 

tary services of the United States, or the merchant marine; and 

(5) in regard to admissions this section sliall not apply to any 
public institution of undergraduate higher educ^ition which is an 
institution that traditionally and continually from its establish- 
Tnent has had a policy of admitting only students of one sex. 

(b) Nothing contained in^ubsecii-on (a) of this section shall be 
interpreted to require any educational institution to grant preferential 
or disparate treatment to the members of one sex on account of an 
imbalance Tvhich may exist with respect to tlie total number or percent- 
age of persons of that sex participating in or receiving the benefits 
of any .^derally supported program or activity, in comparison with 
the total number or percentage of persons of that sex in any commu- 
nity, State, section, or other area : Provided^ That this subsection shall 
not be construed to prevent the consideration in any liearing or pro- 
ceeding under this title of statistical evidence tending to show that 
such an imbalance exists with respect to the participation in, or receipt 
the benefits of, any such program or activity by the members of 
ore sex. 

Definition. (^) For purposes of this title an educational institution means any 

public or private j^reschool, elementary, or secondary school, or any 
institution of vocational,;professional, or higlier education, except that 
in the case of an educational institution composed of more than one 
school, college, or depart.ment which are administratively separate 
units, such term means each such school, college, or department. 
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FEDEHAL ADMIXISTRATH'B EXFOTICEMEXT 

Sec. 902. Each Federal department and agency which is empo^-ered 
to extend Federal financial assistance to any education program or 
activity, by way of grant,- loan, or coatract other than a. contract of 
insurance or guaranty, is authorized and directed to effectuate tlie 
provisions of section 901 Avith respect to such program or activity by 
issuing rules, regulations^ or orders of general applicability Vhicli 
shall be consistent with achievement of the objectives of the statute 
authorizing the financial assistance in connection vith which the 
action is taken. No such rule, regulation, or order shall become effective 
unless and until approved by the Pr^ident. Compliance with any 
requirement adopted pursuant to this section may be effe/!ted (1) by 
the termination of or refusal to grant or to continue assistance under 
such program or activity to any recipient as to whom there has been 
an express finding on the recorc'^ after opportunity for hearing, of a 
failure to comply with such requirement, but such termination or 
refusal shall be limited to the particular politic^il cntitv, or part 
thereof, or other recipient as to whom such a finding has been made, 
and shall bo limited m its effect to the particular program, or part 
thereof, in which such noncompliance has been so found, or (2) by 
an^^ other means authorized by law : Promded, hoioever. That no surh 
action shall be 'taken until the department or agency concerned has 
advised the "appropriate person or persons of the failure to comnly 
with the requirement and has determined that compliance 'cannot be 
secured by voluntary means. In the case of any action terminating, or Rsport to 
refusing to grant or continue, assistance because of failure to comply congressional 
with a requirement imposed pursuant to this section, the head of the -om^i'tteos. 
Federal department or agency shall file with the committees of the 
House and. Senate having Icj^slative jurisdiction over the prop-ram 
or activity involved a full written report of the circumstances and the 
grounds for such action. No such action shall become effective until 
thirty days have elapsed after the filing of such report. 

JUDICIAL REVITEW 

Sec 903. Any department^ or agencj action taken pursuant to _ 
'lection 11)02 shall 'De^'subject to sucH ]^ 

be provided by law for similar action taken by such depaitment or 
agency on other grounds. In the case of action, not otherwise subject 
to judicial roview, terminating or refusing to grant or to continue 
financial assistance upon a finding of failure to comply with any 
requirement im]>osed pursuant to section 902, any person aggrieved 
(including any State or political subdivision thereof and any agency 
of either) may obtain judicial review of such aption in accordance 
with chapter 7 of title 5, United States Code, and such action shall 
not bo deemed committed to unreviewable agency discretion within 
the meaning of section 701 of that title. 
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PROHIBITION AGAIXST DISCRIMINATION AGAINST TIIE BLIND 

Sec. 904. No pei'son in the United States shall, on the ground of 
blindness or severely impaired vision, be denied ndinission in any 
coui'so of study by a recipient of Federal financial assistance for any 
education program or activitjj but ne^Jiirg hemn shall be construed 
to require any such institution to provide niiy special services to such 
person because of his blindness or visual impairment. 

KFFECT ON OTJIEK LAWS 

Sec. 905. Nothing in this title shall add to or detract from any 
existing authority with respect to any program or activity under 
which Federal financial assistance is extended by way of a contract of 
insurance or guaranty. 

AMENDMENTS TO OTHEU LAWS 

Sec. 906. (a) Sections 401(b) , 407(a) (2), 410, and 902 of the Civil 
78 Stat. 246, Rights Act of 1964 (42 U.S.C. 2000c(b), 2000c-C(a) (2), 2000c-9, and 
266. 2000h~2) are each amended by inserting the word "sex" after the word 

"religion". 

(b) (1) Section 13(a) of the Fair Labor Standards Act of 1938 (29 
75 Stat. 71, U.S.C. 213(a)) is amended by inserting aft«r the words "the provi- 
77 Stat. 56. sious of section 6" the followincr: "(except section 6(d) in the case of 
29 use 205. paragraph (1) of thissubsection)". 

(2) Paragraph (1) of subsection 3(r) of such Act. (29 U.S.C 203 
80 Stat. 831. (r) (1) ) is amended by deleting "an elementary or secondarj^ school" 

and inserting in lieu thereof *'a preschool, elementary or secondary 
school". 

(3) Section 3(s) (4) of such Act (29 U.S.C. 203 (s) (4) \ is amended 
by deleting "a^n elementary or secondary school" and inserting in 
lieu thereof "a preschool, elementary or secondary school". 

iNTERrRETATION WITH RESPFXT TO LIVING FACILITIES 

— ' Sec. 907.-Notwithstand'ing a^iythiiig to th c-9nt4ik:ed -in 

this title, nothinfr contained herein shall be construed to prohibit any 
educational institution I'eceiving funds under this Act, from main- 
taining separate living facilities for the different sexes. 
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To further promote , equal employment .opportunities for American workers. 

Be it enacted hy the Senate and Hmse of Representatiim of the 
United States of America in Co7\gress assembled^ That tliis Act may 
be cited as the '^Equal Employment Opportunity Act of 1972". 
• Sec, 2. Section 701 of tlie Civil Rights Act of 1964 (78 Stat. 253 ; 42 
U.S.C. 2000e) is amended as follows: 

(1) In subsection (a) insert "governments, governmental agencies, 
political subdivisions," after the word "indiviauals". 

(2) Subsection (b) is amended to read as follows: 

"(b) Tlie term ^employer' means a person engaged in an industry 
affecting commerce who lias fifteen or more employees for each work- 
ing day in each of twenty or more calendar weeks in the current or 
precedmg calendar year, and any agent of such a person, but such 
term does not include (1) the United States, a corporation wholly 
owned by the Government of the United States, an Indian tribe, or 
any department or agency of the District of Columbia subject by 
statute to procedures of the competitive service (as defined in section 
2102 of title 5 of the United States Code), or (2) a bona fide private 
membership club (other than a labor organization) Avhich is e.xenipt 
from taxation under section 501(c). of the Internal Revenue Code of 
1954, except tliat during the first year after the date of enactment of 
the Equal Employment Oppoitunity Act of 1972, persons liaving 
fewer than twenty-five employees (and their agents) shall not be 
considered employers." 

(3) In subsection (c) begin^ling with the semicolon strike out 
thix>ugh the word "assistance". 

(4) In subsection (e) strike out between "(A)" and "and such labor 
organization", and insert in lieu thereof "twenty-five or more during 
the first year after the date of enactment of the Equal Employment 
Opportunity Act of 1972, or (B) fifteen or more thereafter,". 

. .(J>4-In SMbseolion; (^f ) J in^ 
lowing: "except that the terni 'employee' shall not include any person 
elected to public office in any State or political subdivision of any State 
by the qualified votei*s thereof , or any/][)erson chosen by such officer to 
be on such officer's personal staff, or an appointee on the policy making 
level or an immediate adviser with respect to the exercise of the con- 
stitutional or legal powers of the office, Tlie exemption set forth in 
the preceding sentence shall not include employees subject to the civil 
service laws of a State government, governmental agency or political 
subdivision." 

(6) At the end of subsection (h) insert before the period a comma 
and the following: "and further includes any governmental industry, 
business, or activity". 

(7) After subsection (i) insert the following new subsection (j) : 

" ( j ) The term 'religionV includes all aspects of religious observance* 
an'd practice, as well as belief, unless an employer demonstrates that he 
is unable to reasonably accommodate to an employee's or prospective 
employee's religious observance or practice without xmdue hardship on 
the conduct of the employer's business." 

Sec. 3. Section 702 of the Civil Rights Act of 1964 (78 Stat. 255; 
42 U.S.C. 2000e-l) is amended to read as follows : 
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&JX. ,()_. ilus title swiill not. iipply to an tMiiploycr witii respect to 
MuMiniployniinit ot iilion- outside any SUxte, or to' :i rclimons corpo- 
ration, associiitjon,_ educritioiwil institution, or socioty M itli respect to 
the enipjoyment of individuals of a pari icular ivl 

lonntcted ^yitli thu currynif,' on by .sncli corporation, association, edu- 
cational institution, or society of its activities." 

T7\rrZ' \'^^^ tlirough (jz) of scctioH 70G of the Civil 

Eiffhts Act of 1 904 (78 Stat. 259; 42 r.S.C. ;.iO00e-r)(a)-(rr) ) are 
JuneiuM to read as follows: ^ ' 

"Six-, tog. (a) The Couiniis.sion is einpowereti, as hereinafter pro- 
vided, to prevent any person from eugairir.jr in any vinhnvfiil eniplov- 
nient practice as set forth in .section 70.'] or 704 of tins title " 

"(b) Whenever a ehart^e is filed hy or on behalf of a i)erson claiinin<^ 
fo be aggrieved, or by a member of the Gomini.ssion, alle<>-inn- that an 
employer, employment agency, labor organi/.ation, or i'oint labor- 
nianageincut eonmuttee controlling apprcntice.ship or other trainin.r 
or retraining, including on-the-job training programs, has engaged in 
an im lawful employmeiitpraetice, the. Coniinis.sion shall .serve a notice 
of the charge (uichulmg the date, place and circnm.stances of the 
alleged nidawfu employment practice) on such employer, emplov- 
nient agency, labor organization, or joint labor-management coni- 
. niittee (hereinafter referred to as the 'respoiulcid/) ^vitlfin ten days 
ancl shall make an investigation thereof, (jlnirges shall be in VritinJ 
uiKlcr oath or aflirmatioir and shall contain such information and be 
ni such form as the C>'imissioirreqiiires. Chmges shall^'not bo made 
[niWic by the Commission. If the Commission determines after .such 
invcsiigatjon that there is not reasonable caii.se to believe that the 
charge J.S trne, it shall' dismiss the charge and promiitly notify the 
person ^claiming to be aggrieved and tlie respondent of its action 
lu (leterimning whether reasonable cause exists, the Commission shall 
accord substantial weight to finiil findings and orders made by State 
or local authorities m proceedings commenced under State or local 
law pursuant to the requirements of subsections (c) and (d) If the 
l^mnussion determines after such invcgitijrfltiijnj-hat thriv is a:ea£o-i- 
aiTle cause to believe that^the charge is true, the Commission shall 
endeavor to ^eliminate any such alleged unlawful employment practice 
by iniormal inethods of conference, conciliation, and persuasion. 
t""} V^^ said or done during and as a part of such informal .-ndeavoi-s 
may be made public by the Commi.ssion, its oflicers or employees, or 
used as evidence m a subsequent proceeding without the written con- 
.sent ot tlie persons concerned. Any person who malres public informa- 
tion in violation of this subsection shall be fined liot more than M 000 
or imprisoned for not more than one year, or both. The Conimis.sioii 
.sliall make its deterinination on reasonable cause as promptlv as pos- 
sible and, so fur as practicable; not later than one hundred and twcnfJv 
daysirom tbefih ng of the charge or, where applicable under subsec- 
tion (c) or (d), from the date upon which the Commission is author- 
ized to take action with respect to the charge. 

' (c) In the case of an alleged iinla-wful employment practice 
occurring ,n a State, or political- subdivision of a State, which has a 
btate or local law prohibiting the unlawful employment practice 
alleged and establishing or authorizing a State or local authority to 
grant or seek relief from such practice or to institute criminal 'pro- 
ceedings with respect thereto upon receiving notice thereof, no charge 
ma;;^ bo hied under subsection (a) by the person aggrieved before the 
expiration of sixty days after proceedings have been commenced under 
tiio .'jtate or local law, unless such proceedings ha\-e been earlier termi- 
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nated, provided tliat such sixty-dny period shall be extended to one 
hundred and twenty days during the first year after the etfective date 
of such State or local law. If any requirement for the conui^enoenient 
of such proceedings is inii)osed hy a State or local authority other 
than a roqnironient of the filing ot a written and signed stateu^r^nt of 
the facts upon which the proceeding is based, the proceeding S'.,,il be 
deejued to have been commenced for the purposes of this subsection at 
the time such statement is sent by registered mail to the approprii^te 
State or local authority. 

^'(d) In the case of any charge fded !)y member of the Commission 
allcg-ing an unlawful eni])loyinent practice* occurring in a State or 
political subdivision of a State whidi Inis a State or local law pro- 
nibiting tlie practice alleged and establishing or authorizing a State 
or local authority to grant or seek relief from such practice or to insti- 
tute criminal proceedings with respect tliereto upon receiving notice 
thereof, the Connnission shall, before taking any action with respect 
to such charge, notify the appro]>riute State or local officials and, upon 
request, afford them' a reasonable time, but not less than sixty days 
(provided that such sixty-day period shall be extended to one hundred 
and twenty days during the first year after the effective day of such 
State or local law), unless a shorter period is requested, to act under 



**(e) A charge under this section shall be filed witliin one hundred Filing, 
and eighty days after the alleged unlawful employment practice 
occurred and notice of the charge (including the date, place and cir- 
cumstances of the alleged unlawful employment practice) shall be 
served upon the person against whom such charge is made within ten 
days thereafteVj except that in a case of an unlawful employnient prac- 
tice with respect to which the person aggrieved has initially instituted 
pi-oceedings with a State or local agency with authority to grant or 
seek relief from such practice or to institute criminal proceedings 
with respect thereto upon receiving notice thereof, such charge shall 
be filed by or on behalf of the person aggrieved within three hundred 
days after the alleged unlawful employment practice occurred, or 
within thirty days after receiving j^otice that the State or local afrency 
has terminated the proceedings under the State or local law, which- 

> Q^Qv is eaul -and a oopy- of ^uck-chxi r^ga^slial 1 -be filed -by-tlie - Com- • 

mission with the State or local agency. 

''(f) (1) If within thirty days after a charge is filed with the Com-, civil action, 
mission or within thirty days after expiration of any period of 
reference under subsection (c) or (d), the Commission has been unable 
to secure from the respondent a conciliation agreement acceptable to 
the Commission, the Commission may bring a civil action ajjainst any 
respondent not a government, governmental agency, or political sub- 
division named in the charge. In the case of a respondent which is a 
government, govennnrr-iir: agency, or political subdivision, if the 
Commission has been n* -^ie to secure from the respondent a concilia- 
tion agn»emont acceptable to the Commission, the Commission .shall 
take no further actiou-and shall refer the case to the Attorney Gen- 
eral who may bring a civil action again.st such respondent in the 
.appropriatti Ignited States district court. The person or persons 
aggrieved shall have the right to intervcvyc in a civil action brought 
by the Commission or the Attorney General in a ca.sc involving a 
government, governmental agency^ or political .subdivision. If a charge 
filed ^vith the Commission pursuaiit to subsection (b) is dismissed by 
the Commission, or if within one hundred and eighty days from the 
filing of such charge or the expiration of any period of reference under 
subsection (c) or (d), w*hichcvcr is later, the Commission has not filed 
a civil action under this section or the Attorney General has not filed 
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a civil action in a oase involviiiff a <rov(-niinoiit, govonimonfiil n.-'oncv 
or political subdivision, or tlie Commission lius not entetvd into % c.on- 
cilmtioii agreement to wliich tlie person aggrieved is a painv 'the 
Commission, or the Attorney Geneva] in a cnsc invoivin.r a <rovovn' 
meiit, govi;rnincntal agency, or pohticai Ribdi vision, sliail so^notifv 
• tlic person aggrieved and within ninety days after tiie giving of such 
iiotice a civil action may be brought against tbc: respondent named in 
the cl-.argc (A) by the person claiming to be aggrieved or (B) if such 
charge was fi ed by a member of the Commission, by anv person wbon 
the charge alleges was aggrieved by the alleged unfawful emplovment 
practice. Lpon application by the comi)laiiiant and in such cironm 
stances as tlie coiirt may deem just, the court may aiiijoint. an nttoriu'v 
for snch complainant and may authorize the commencement of the 
action without the payment of fees, costs, or sccurfJy. TTpon tinielv 
^I'^Sln A?r' " 'n'"'^ '"r-^'' clisci'etioii, permit the Commission, 

or the Attorney Genenil in a case involving a government, trovcrn- 
mental agency, , or political subdivision, to intervene in sucli civil 
action upon certiacatmu that the case is of general pul)lic importance 
Ijpon request, the court may, in its discretion, stay further pre .•codin-rs 
for not more than sixty clays pending the termination of State or local 

fuX Xt,T/l?"V'' (^) (d) of this section or 

So^Svi ^1 Commission to obtain voluntary compliance. 

(2) -\Mienever a charge is filed with the Commission and the Com- 
n.f,'^f concludes on the basis of a preliminary investigation that 
prompt judicial action is imcessary to carry out the purposes of this 
Act, the Commission, or the Attorney General in a aase involvin'r a 
government, governmental agency, or ])oliticiil subdivision, may brnic 
an action for appropriate temporary or preliminary relief p-cndii S 
final disDOSition of such charge. Any temporary restraining order ^ 
OR other order granting preliminary or temporary relief shall be issued in 

28 use app. accordance with rule Go of the Federal Rules of Civil iCedu o It 
shall bethe duty of a court having jurisdiction over proceedings under 
this section to assign cases for hearing at the earliest practicable date 
and to cause such cases to be in evcrvwav expedited '-iL-uuiL 
Jurisdiction. « (3) Each United States districlcouk ai!d each United States court 
. ?^ H^^'\<^°.sub]ect.to the jurisdiction of t!^ 

lurisdiction of actions brought under this t itle. Such an action may be 
brought in any judicial district in the State in which the unlawful 
employment prac ice is alleged to have been committed, in the jndicia 
district m which the employment records relevant to such practice arc 
maintained and administered, or in the judicial district iii which the 
aggrieved person would have worked but for the alleged unlawful 
emplcivment practice, but if the respondent is not found within anv 
such district such an action n.ay be brought within the judicial dis- 
fip ^^'icli the respondent has his principal office. For purposes of 

74 till: i ^^^^ ^""^ .^f °!i ''''^^ 28 of tile Unfted States Cod^e tG>di 

76A stt 'lU, ' n '"J^"^ the.respondent has his principal office shall in all 

Sought '''''^^'^^'"'^ a district m which the action might have been 
Judge, designa- J(f) It shall be the duty of the ch^ief judge of the district (or in his 
bsence the acting chief judge) in' whU tJie case is pending imme- 
diately to designate a judge in such district to hear and determine 
the case. lu the event that no judge in the district is available to hear 
and^determme the case, the chief judge of the district, or the acting 
chief J udge, as the case may be, sliall certify this fact to the eh ief judj 
of the circuit (or m his absence, the acting chief judge) who shall then 
designate a district or circuit judge of the circuit to hear and determine 
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20 use npp. 
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lialilltv. 



"(5) It shiill be tlie duty of tlio jndjxo tli»j>io;natc(l pursuant to tliis 
subKCC'iion io assign tlie t.'a<o for hcai'iiin- at tlio earliest prart icable date 
and to .i.'juise. the ease to he iu evei'v way expedited. 11' sueli judnjo, ban 
uot scheduled ibe ease foi* trial wuhiu one hundred and twenty days 
after issue ba^; been joined, ihat j\id<r(» nniy appoint a unistcr pursuant 
to rule 53 of the Federal Kales of Civil Proeedure. 

''(^) If* the coJirt finds that the respondent has intentionally 
en<raged in or is intentionally en<j;a<i:in»i* in an unlawful ejuplovnient 
praetice charged in the complaint, the cou.rt may enjoin the respondent 
from cn'^a«;inn: in sneh nnla^\•fld employment practice, and order such 
airnauati vc act ion as may l>e- appropr-iatc, which nurv include, but is not 
liniited to, reinstatement oi- birin*: of employees, with or without back 
pay (i>ayal.)lo by the em])]oye!', emt)loynient ri<Tency, or labor or^irauiza- 
tion, as tho case may be, responsible for the unlawful employnient 
]M'actice) , or any other e(piit able relief a.s tlie court deems appropriate. 
J^aclv pay liability shall not accrue from a date more tliiiu two years 
prior to the lilin^i? of a (duirge with the Commission. Interim earnings 
or anu^untsearnable Avitli reasonable dili^'cuee by the pei*.son or |ku*sous 
discriminated against shall operate to reduce the bade pay otberwise 
allowable. No order of the court shall require the admission or rein- 
statement of an indivitlual as a member of -{v union, or the liirin<i:, 
reinsvatemont, or promotion of an individual as an employee, or the 
payment to liim of any buek pay, if siudi individual was refused 
adnussion, suspended, or expelled, or was i-efused employment oi- 
advancement or was suspended or discharged for an}* reason, other 
than discrimination on account of race, color, religi(m, .sex, or national 
origin or in violation of section 7t)l(a)." 

(b)(1) Subsection (i) of'set^tion 70(i of snch Act is amended by 
striking out '^sul)3ectton (e)" and inserting in lieu thereof ^*this 
section*-. 

(2) Snbs^iction (j) of such section is amended bv striking out 
'•subsection (e)'' and inserting in lieu thereof ''this section"*. 

Si:c, r>. Section 707 of the Civil Ri'^btf; Act of lOO-t is uniended by 
addin<r at the end thereof tlie following new sul)section : 

"(c) Efl*ectivti two years after the date of enactment of the Kqunl 
Kmplovnient (>ppovtunitY Act of. 1972, the functions of the .Attorney 
(jenerai under this Siiction shall be tmnsferrcd to the ("^ojumission, 
together with snch personnel, propeity, records, and unex])ended l)al- 
ances of appropriations, allocations, and other funds eni])loyed, used, 
lield, availaule, or to be made available in connection \vith such func- 
tions unless tlie President subnnts, and neither House of Congress 
vetoiis, 51 reorganization plan pursuant to chapter 0 of title a, United 
S^tate^ Code, inconsistent with the provisions of this sid)section. The 
Commission shall carry out such functions in accordance with sub- 
.seetions (d) and (e) of this .section. 

"(d) XIpon the transfer of functions provided for in subsection (c) 
of this section, in all s\iits commenced pursujint to tliis section prior to 
the date of such' t ransfer, proceedings shall continue without abate- 
ment, all court orders and decrees shall mnain in etfect, and the 
C'oniinission shall be substituted as a party for the United States of 
America, the Attorney Gcneralj or the Acting Attorney General, as 
appropriate. 

(c) Subsequent to the date of enactment of the Equal Employujc^it Authority^ 
Opportunity Act of 1972, the Commission shall have anthority to 
investigate and act on a charge of a pattern or practice, of di&crhnina^ 
tion, whether filed by or on behalf of a person Cjaiming to be aggrieved 
or by a member of the Commission. All snch actions shall be conducted 
in accordance with the procedures set forth in section 706 of this A.ct." 
Sec. 6. Subsections (b), (c), and (d) of section 709 of the Civil 
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Eiglits Act of 1904 (78 Stat, 
amended to read as follows : 
I . _i'(l>) The Commission may cooperate with State and loral ajrencics 
charged w.th the administration of State fair eniployn S p?ac^^ 
laws and, with the. consent of such agencies, may, for 1?!'.™ of 
Z.Tif dutics'under' this title a d w h the 

imitation of fimd« appropriated S])eeificnllv for such pi rn, sronLSe 

! tei;l'^3St".t^ /'"^ ^"f '•'^^•'^■"^'^ ^'^^^'^^ Pm ecis of'nS^l 
mteicbt unclci taken by such agencies, and iit ze the services of such 
agencies and their employees, and, notwithstanding any o ret p.^v 
sion of law pay by advance or reimburseinent such a.'cncios 'imfthe^^ 
Tttetfe^Lf fr r^'^^' '''' Commfeion h/™ 

sion may enter into written agreements with such State or lorn? 
??mm?lSshS -ay include provisions uiider whLl the 

orcases sn^ -^^''"i" ^"'""^ P>-ocessing a charge in any cases or class 
°lnll reli. e nn? ,?„ such agreements or under M-hich the Commission 
sii.ill ielio\e any person or class of persons n such State or localitv 

. sdmrC'^s'h V'"''"^'^^"^ this spction. The Commissio3l 
lescincl am sucli agreement whenever it deterni nes that the ae-ree- 
ment no longer serves the interest of effecti^•e enforcelnrof^dds 

"(c) Every employer, employment agency, and labor orjrani7a 
ion subject to this title shall (1) make aiul keep .uch rScords Xant 
o the determinations of whether unlawful emp oyment Z^Sices lia ve 
Sods' and ."i^Jf r'""^^""'' (2) l^roserve suJh reco^rcb for S 
m-SSibe h! illT^-" '""^^^ ""T'^^ i^'^^'^f ^-Pl" --^s the Commission shall 

?Less .rv^V./r. "i^'' 1'"^''" reasonable, 

necessaiy, ot appropriate for the enforcement of this title or the rejv,,- 
ktioiis or orders tfiereunder. The Commission shall, brroe ihtifn 
require each einp]oyer,labororganization, and joint labo™^^^^^ 
committee subject to this title which controls an apprei icLC or 
other training program to maintain such records as are reS 

Hn^tlclYo a ?l^7^f°"' ^"IT'"Pr^ 

iimitec to, a list of applicants who wish to part cinate in siirh nrn 
SeTved" Stf f ° cUnological order in .^^hicl^Pp'^ic^tions S 
dScriSion of t1,p^""'^'^- ^''1 P?'"'»^ssion upon request, a detailed 
desciiption of the manner m which persons are selected to participate 
in the apprenticeship or other training program. Any emi low 
einployment agency, labor organization,"oi- jo^it labm-^aS.nent 
committee winch believes that the application to it of any iSation Sr 
nnnW Ttt c'^''' -onhl result- in undne'iSh'p may 

ap] ly to the Commission for an exemption from the application of 
such refrulation or order, and, if such application for anSp ion is 
ei led bring a civil action in the United States district cour C 1 le 
district where such records are kept. If the Commission or the court 
as the ca.se may be, finds that the application of the regulatioi or order 
to the emn oyer, employment agency, or labor organization in ques 
ion .voulcl impose an undue hardship, the Commission or he cou? t as 
the case may bo, may grant appropriate relief. If any pensoi^ em, red 
to comply with the provisions , of this subsection fails or refuses 
to do so, the pnited States district court for the district m "S 
•such person is founda-esides, or transacts business, shall, upon applica- 
tion of the Commission, or the Attorney Cxeneral in a case invol vin<r 
a government,_ governmental agency or political subdivision have 
jurisdiction to issue to such person an order requiring liim to comply 
(ci; In prescribing requirements pursuant to subsection (c'l of this 
section the Commission sliall consult with other interested State and ' 
Federal agencies and shall endeavor to coordinate its requirements 
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With tliuso adopted by such agencies. Tlie CoinmisfJon sliall furnish 
upon request and Avitnout cost to any State or local agency, charged 
witli the administration of a fair employment prai-tice law informa- 
tion obtained pursuant to subsection (c) of tliis section from any 
employer, employment agency, labor organization, or joint labor-man- 
agement cominittee subject to the jurii^diction of such agency. Such 
information shall be furnished on condition that it not Ini made pub- 
lic by the i^ecipient agency prior to the institution of a proceeding 
imder State or local hnv involving such information. If this condition 
is violated by a recipient agency, the Commission may decHne to 
honor subscqnont requests pursuant to this subsection.-' 

Srx\ 7. Section 710 of the Civil Rights Act of 1964 (78 Stat. 204; 
42 U.S.C. 20(K>o-'J)) is amended to read as f ollo^vs : 



Inf ojmation, 
aval lability. 



61 Stat. 
84 Stat. 



150> 
930. 



N VKSriGATOKY r<nVKRS 

**Sec. 710. For the piu-pose of all hearings and investigations con- 
ducted by the C'ommission or its duly authorized agents or agencies, 
section 11 of the Kational Labor Relatiourj Act (41) Stat. 455; 21) 
U.S.C. 101) sliallapply.-- 

Sec. 8. (a) Section 703(a)(2) of the Civil Eights Act of VM'A 
(78 Stat. 255; 42 U.S.C. 2000e-^2 (a) (2) ) is amended by inserting 
the words "or applicants for employment'- after the words 'Miis 
employees''. 

(b) Section 703 (c) (2) of such Act is amended by inserting the words 
'^or api^licants for membership*' after the, word ^'nicinbcrsin])". 

(c) (1) Section 704(a) of such Act i.s amended by inserting a comma 42 use 2000e-3 
and the foUoM'ing: *'or joint labor-management conunittee controlling 
apprenticeship or othpr training or i-ctrainiug, including on-the-job 

training programs,*' after ''omployment agency". 

(2) Section 704(b) of such Act is amended by (A) striking out "or 
employment agency" and inserting in lieu t lie reof ^'enqyloyment agency, 
or joint labor-management committee controlling apprenticeship or 
other training or retraining, including on-the-job training programs.'-, 
and (B) insei'ting a comma and the words "or relat ing to admis.sion to, 
or employmes^t in, any prognrm established to provide appreuticosiiip - . - 

or other training by such a joint labor-management committee** before 
the word "indicating''. 

(d) Soction 70r)(a) of tlie Civil l^ights Act of 1904 (78 Stat. 258; 
42 U.S.C 2000e-4(a) ) is amended to read as follows: 

"Sec. 705. (a) There is liereby created a Conmiission to be known 
as the Equal Employment Opportunity Commission, which shall be 
composed of five members, not more than three of whom .shall be 
members of the .same political party. Members of the Commission 
shall be appointed by the President by and with the advice and consent 
of the Senate for a term of five years. Any individual chosen to fill a 
vacancy shall be appointed only for the unexpired term of the mem- 
ber w^hom he shall succeed, and all members of the Commission shall 
continue to serve until their successors are appointed and qualified, 
except that no such member of the Commission shall continue to serve 
(1) for more than sixty days when the Congress is in session unless 
a nomination to fill such vacancy shall have been submitted to the 
Senate, or (2) after the adjournment siiic die of the .session of the 
Seniite in which such nomination was submitted. The President shall 
designate one member to serve as Chairman of the Commission, and 
one member to serve as Vice Chairman. The Chairman shall be respon- 
sible on behalf of the Commission for the administrative operations 
of the Commission, and, except as provided in subsection (b), shall 
appoint, in accordance w*ith the provisions of title o. United States 
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Code, governing appointments in tho conipetiti\c service, such ofTicers, 
agents, attorneys, hearing .examiners, and ennjloyecs as lie deems 
necessary to assist it m tlie performance of its functions arrd to fiv flitir 
compensation in accordance witli the provisions of chapter 51 and 
subchapter III of chapter 53 of title 5, United States Code, i-clatinjr 
to classification and General Scliedde jjay rates: Provided, Tliat 
assignment, removal, and compensation of hearing examiners shall be 
S^teTcS"''' '"^"^^ ^^21 of title 0, United 

(e) (1) Section 70:') of such Act is amended by inserting after sub- 
section (a) the followMig new subsection {b) : 
:l, ' (b) (1) There shall be a General Counsel of the Commiasion 
appointed by the President, by and with the advico and consent of the 
henate, for a (enn of four yeai-s. The General Counsel shall have 
n?fj'?n- yir- '^n^f of litigation as provided in sections 70(i 
and (Ot of this citlc. The General Counsel shall have such other duties 
as tlie Commission may prcseiil)6 or as may be pro^•ided by law and 
shall concur witli the Chairman of the Commission on tluv appoint- 
mGut and supervision of regional attorneys. The General Counsel of 
Mio Commission on the efl'cctivc date of this Act shall continue in 
such position and perform the functions specified in this subsection 
until a successor IS appointed and qualified. 

"(2) A.ttorneys appointed under this section may, at the diiTction 
ot the Commission, appear for and represent the Cominissioii in anv 
case m court, m-o vic ed that tho Attorney General sliall conduct all 
ligation to which tlm Commission is a party in tlie Supreme Court 
pursuant to this title." 

(2) SMhscctions (e) and (h) of such section 705 are retHjn led. 
(-3) Subsections (b), (c), (d), (i), and (j) of siicli section 705, and 
a I reterences thereto are redesignated as subsections (c), (d), (e) 
(h),and (i), respectively. \ )■, \^')-, 

/<^]:,Sf^tion 705(g) ((J) of such Act, is amended to read as follows- 
(()) to intervene m a civil action brought under section 700 by an 
aggneved party' against a respondent other than a goveriimeiit, -rov- 
ernmental agency or political subdivision." . 

(g) Section 714. of such Act is amended to read as follows ■ 

"KOHCniLV RICSISTl.XG TIIK CO.MMISKION- on IT.S liKl'ltKSENr.VnVKS 

^"S»x:.714. Tlie provisions of sections Ml and 1114, title 18, United 
Mates Code, sliall apply to oflicers, agents, and employees of the 
Lominission in the performance of their official duties. Ndtwithstand- 
iiig tho nrovisioiis of sections 111 and 1114 of title 18, United States 
,V«"ev.whoever 'in violation of the provisions of section ni4 of such 
title Inlls-iyiDcrson , while engaged in or on account of the performance 
of his oflicial functions under this Act shall be punished by imprison- 
ment for any term of years or for life." ■ 

Sec. 0 (a) Section 5314 of title 5 of tlic United States Code is 
by adding at the end thereof the following new clause : . 

/IrAi ^""'^.'i'n'v"' P'l"*^' Kmployment Opportunity Commission." 

( b) Clause (72) of section 5315 of such title is amended to read as 
follows : : ' 

(4j^>P^ Membei-s, Equal Employment Opportunity Commission 

(c) Clause (111) of sectionoSlGof suchtitleisrepealed. 

^^y^ of such title is amended by adding at the end 
thereof the following new clause: 

Comn^ssimi"^^^' Counsel of the Equal Employment Opportunity 
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Skc. 10. Section 715 of the Civil Rights Act of 1964 is aniciMlcd to 78 ftat. 265 

J « n ^ 42 use 2000C-14 

read as rol lows: ^^.^ 

note. 

"equal KMI>L0YMKN-T OPl»OKTt;KITY COOllDIN-ATING COUNCIT. 

"Sh:c. 715. There shall be establisluKi an Eq\ial •Emplo^'inent Oppor- 
tunity Coordinating Council (hei'einafter referred to nv this section 
as the Council) composed of the SGoretary. of Labor, tiie Chairman of 
tho Equal Employment Opportunity Commission, the Attorney Gen- 
eral, tlic. Chairman of the United States Civil Sei'^ 'ce Commission, and 
the Chairman of the United States Civil Rights Commission, or their 
respective delegates. The Council shall have the responsibility for 
developing and implementing agreements, policies and practices 
designed to maximize effort, promote efficiency, and eliminate conflict, 
competition, duplication and inconsistency among the operations, func- 
tions and jurisdictions of the various depfirtments, agencies and 
branches of the Federal Government responsible for tlie implementa- 
tion and enforcement of eqmil employment opportunity legislation, 
orders, and policies. Ou or before July 1 of each year, the Council sliall Bepcr^ to > , 
transmit to the President and to the Congress a report of its activities, Hres ident and 
together ^vitll such recommendations for legislative or administrative congress, 
chancres as it concludes are desirable to further promote the purposes 
of this section." 

Sec. 11. Title VII of the Civil Eights Act of IDG-l (78 .Stat. 253; 42 
U.S.C. ■2000e et seq.) is amended by adding at the end thereof the Ante, p. io3. 
following new section : 

"is^ONDISClUMINA'riOM IK yEDKKAL GOVKRN-MKNT KMPI.OYMKNT 

•'Sec. 717. (a) All personnel actions affecting employees or appli- 
cants for employment (except with regard to aliens employed outside 
the limits of the United States) in military departments as defined in 
section 102 of title 5, United States Code, in executive agencies (other 80 Stat. 378. 
than the General Accounting Office) as defined in section 105 of title 5. 
United States Code (including employees and applicants for. employ- 
ment who are paid from nonap])ropriated fnada) > in the United States 
Postal Service and the Postal Rate Commission, in those units of the 
Governmi^nt of the District of Columbia having positions in the com- 
petitive service, and in those units of the legislative and judicial 
branches of the Federal Government having positions in the competi- 
tive service, and in the Library of Congress shall be made free from 
any discrimination based on race, color, religion, sex, or national 
origin. ! 

" (b) Except as otherwise provided in this subsection, the Civil Serv- Enforcement^ 
ice Commission shall have authority to enforce the provisions of sub- ^^^^ and 
.section (a) through appropriate remedies, includingr reinstatement ^regulations, 
or hiring of employees with or without back pay, as will effectuate the 
policies of this section, and shall issue such rules, re^ilations, orders 
and instructions as it deems necessary and appropriate to carry out 
its responsibilities under this section. The, Civil Service Commission 

"(1) be responsible for the annual review and approval of a National and 

national and regional equal employment opportunity plan which r^egional plan, 

each department and agency and each appropriate unit referred to ^^^^^ review, 
in subsection (a) of this section shall submit in order to maintain 
an affirmative program of equal employnient opportunity for all 
such employees and applicants for employment; 
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. "(2) be respoiisiblo for tlic tx-viow ami evaluation of tiie oncni- 
Uon of all rigc'iicy equiil oinployinont oi)i)orlunit.v pi-o-rams, peri- 
odically obtamni- and publishing (on at. least a Hemiannual bas-i.s) 
progress reports from each snch depa rtnient. airencv, or unit • ii n<l 
. ••(.}) consult with and solicit the recoinniendat ioiis of interested 
nidivKluals groups, and orgaiii/atiohs relating to equal eniplov- 
^ ^ ineiit opportunity. f i '"i nn 

The head of eneh .such department, agency, or unit .shall complv witli 
such rules regulations, orders, and instructions whieli siiall include -i 
provision that !,n eniployec or appli'.">"t for einplovment shall b<^ 
notified of any hnal action taken on any com,,laint of discriini , ion 
filed by lum thercunider. TJie plan submitted by t-aclv de iZ^^^^^^^^ 
agency, and unit shall include, but not be limited to- '■l''""'"^"^ 
'•(1) provision for tlie eslablislinieiit of training and education 
programs designed to provide a maximum opportunitv for 
employees to advance so as to perform at their liighest ]jotoutia]; 

"(•2) a description of the qualifications in terms of trainin-r and 
experience relating to equal employment o))iiortuiiity fo7 the 
. principal and operating officials of each such department, a-rencv 
or mnt resiionsiblc forcarryiug out the equal emplovment o'ppor- 
tUMify program and of the allocation of iiei'soimel and resources 
l)rol)os<id by such depnrtmoiit, agency, or unit to cari-y out its 
_ equal employment opportunity program. 

ith respect, to employment in the Library of Congress, authorities 
gniiKed 11, this subsection to the Civil Service Co.nmiss on shal be 
exercised by the Librarian of Congress. i siian ue 

'•(c) Within thirty days of receipt of notice of finai action taken bv 
a departinent, ageiicy, or unit referred to in subsection 717(a) or bv 
the ( 1 VI 1 Service Commission upon an ajjpeal from a decision or order 
of such department, agency, or unit on a comiilaint of discrimination 
b!xscc\ on race color religion, sex.or national origin, brouglit pur.suant 
to subsection (a) of this section, Executive Order 114TS or any .suc- 
ceeding Executive orders, or after one hundred and eighty days from 
the fi.lmg of the .iiitial charge Avitli the department, agenev, or un 
or with the .Civil ScrviceCoinmissiou on appeal from^^ decision 01- 
order of such department, agency, or unit until such time as final 
action may be tak-en by a department, agency, or unit, an einployee or 
apphrant for employment, if aggrieved by the final disposition of his 
complain , or by the failure to take final action on his complaint, may 
hie a civil ac ion as provided in section 700, in wliieh civil action the 
dSendint 'H^propriate, shall be the 

"(d) The provisions of section 70G (f) through (k). as applicable 
shall govern civil actions brought hereunder. •= ippucnuic, 

(e) ^otlnng contained in this Act shall relieve any Government 
agency or official of its or his primary responsibility to assure non- 
discrimination in employment as required by the Con.stitiition and 
statutes or of its or his responsibilities under Executive Order 1147S 
relating to equal employment opportunity in the Federal Goveniinent " 
^^Sec. 12. Section olOS(c) of title 5, United States Code, is amended 

ill out the word "and=' at'the cud of parao-raph fOV- 

, (2) striking out tlie period at the end of paragraph f lO) and 
inserting in lien thereof a semicolon and the word "and" - ancf 

(3) by adding immediately after paragraph (10) the last time 
,it appears therein in the following new paragraph : 
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"(11) the Chairman of the Equal Employment Opportunity 
. - Commission, subject to the standards and ])rocedures prescrilx?d 
by this chapter, may place an additional ten positions in the Equal 
Employment Opportunity Commission in GS-16, GS-17, and 
GS-18 for the purposes of carrying out titl*r VII of the Civil 
Rights Act of 1964r." 
Sec. 13. Title VII of the Civil Rights Act of 19G4 (78 Stat. 253; 
42 U.S.C. 2000e et seq.) is further amended by adding at the end Ante , p. 1* 
thereof the following new section : 

•^SPECIAL PROVISION WITH RESPECT TO DEN RMINATION', AND 

SUSPENSION OF GOVERNMENT CO.UKACTS 

"Sec. 718. No Government contract, or portion thereof, with any 
employer, shall be denied, withheld, terminated, or suspended, by any 
agency or officer of the United States under any equal (Muploymeut 
opportunity law or order, where such employer has i5.jt. affirmative 
action plan which has previously been accepted by thi'^ i'voverument 
for the same facility within the past twelve months -vithout first 
according such employer ^full hearing and adjudication under the 
"'provisions of title 5, United States Code, section 554, and the following 80 ^tat . 384. 
pertinent sections: Provided^ That if such employer has deviated 
substantially from such previously agreed to affirmative actign plan, 
this section shall not apply : Provided further^ That for the purposes 
of this section an affirmative action plan shall deem^ to have been 
accepted by the Gov >rnment at the time the appropriate compliance r; 
agency has accepted such plan unless^ within forty-five days thereafter 
the Office of Federal Contract Compliance has disapproved such 
plan." 

Sec. 14. The amendments made by this Act to section 706 of the Effective date. 
Civil Rights Act of 1964 shall be applicable with respect to charges Ante , p. 104. 
pending with the Commission on the date of enactment of this Act 
and all charges filed thereafter. 
Approved March 24, 1972. 
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Office for Civil Rights Compliance Procedures 



Section 206 of the Executive Order authorizes the Secretary of 
Labor to investigate the employment practices of any Government con- 
tractor to determine whether or not it i^s ±n compliance with the non- 
discrimination and affirmative action v^^ovisions contained therein. The 
Secretary of Labor Tnay also receive and investigate coT^iplaints from 
employees or prospective employees which allege discrimination in vio- 
lation of the Executive Order. To implement these provisions, the 
Secretary of Labor has directed that Government agencies with compliance 
responsibility for specific types of Federal contractors institute 
programs for conducting regular compliance reviews, and institute a 
prompt investigation of each complaint filed with it or referred to it. 

Tl^e Office of Civil Rights within the Department of Health, 
Education, and Welfare has been assigned responsibility by the Secretary 
of Labor for conducting reviews and investigations of institutions of 
higher education, re gardless of the a gency which awards the contract . 
Reviews and investigattions are undertaken by the ten Regional Offices 
for Civil Rights, which have the responsibility for determining in the 
first instance whether a contractor is in compliance, and of recommending 
possible enforcement action to the Director of the Office for Civil 
Rights in Washington. 

Section 211 of the Executive Order provides that the Secretary of 
Labor may direct contracting agencies not to enter into contracts unless 
the prospective contractor has satisfactorily complied with the provisions 
of the Executive Order, or has submitted a program for compliance ac- 
ceptable to the Secretary of Labor. To implement this directive, the 
Secretary of Labor has provided that no contract of $1 million or more 
shall be awarded unless a pre-award clearance has been conducted by the 
compliance agency at least 12 months prior to the award, and unless that 
review has found the prospective contractor to be in compliance or able 
to romp ly as the result of the submission of an acceptable affirmative 
action plan. Government contracting agencies may also be separately 
notified by the Secretary of Labor that-^a contractor or prospective con- 
tractor is unable to comply with the equal employment opportunity clause 
for the purpose of all future awards or extensions or renewals of exist- 
ing contracts. 

Types of Reviews 

. There are a variety of circumstances which may prompt the Regional 
Office for Civil Rights to schedule a review or investigation of the 
empioyment practices of a college or university. 

1. Pre-award reviews ; When any agency of the Federal Government 
identifies an institution of higher education as the prospective re- 
cipient of a contract of $1 millibn or more i the Office for Civil Rights 
is rGspohfiible for conducting a review of the Institution's compliance 
status V; The requirement applies ^^^^^1 case of ajmodif ication of an 

existing contract when the amount of additional funds Is $1 million or 
more, as well as to the exten^Jion of an existing contract or award of a 
ew contract in this amount. ■ 
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The Dlr;r^?F^S?T^^^^ Compliance: 
The Director, Office of Federal Contract Complian^FTD^^^iiS^^ 

rev?Iw ^""^ """'"^ "^'^ Rights to conduct a compliance 

review. For example, a specific review may he requested as a part of 
a coordinated government -wide review of all contractors <n a specific 
geographical area, or may be based on the receipt bv the Director of 

'nrnhi'Tf '?^^ scurces indicating that: a specific 

problem of discrimination may exist within an institution's workforce. 

3- Comp laint investigations ; Until tiie su^Amer of 1972 the 
Office for Civil Rights had been responsible for investigating com- - 
plaints from professional employ».>es against an institution received 
directly by the Office for Civil Rights, or referred to it by th- 
Director, Office of Federal Contract Compliance. The U.S. Equal Em- 
ployment Opportunity Commission, with its district offices throughout 
the nation, now has this responsibility. (See Guidelines , p. 14). 

Institutions of higher education are subject to the provisions 
of Title VII of the Civil Rights Act of 1964, which prohibits dis- 
crimination in employment whether or not the employer receives Federal 
financial assistance. The Equal Employment Opportunity CoTntnission is 
responsible for enforcing Title VII. The Office for Civil Rights 
continaes to investigate complaints seeking relief for an affected 
class as well as general allegations or patterns of discrimination at 
an institution. Such class complaints or allegations may be factors 
in determining which institutions will be scheduled for review. 

^* Regular compliance reviews ; Reviews are also undertaken as 
part of a systematic program of the Office for Civil Rights to exaiaine 
the employment practices of contractors for which it is assigned 
responsibility. Most of these reviews are routinely scheduled^ although 
It should be noted that they may be given a highar priority g^s a result 
of information received from either public or private sources that a 
specific problem of discrimination against a class or classes of 
persons exists within the institution. 

Except for pre-award clearances, all reviews and investigations 
are scheduled by the Regional Offices on a quarterly basis. Since the 
number and location of pre-award reviews cannot be anticipated by the 
Office: for Civil Rights sufficiently in advance to permit planned 
scheduling , they are scheduled as required.* 

Access to Information 

In conducting a compliance review, the Office for Civil Rights 
must hava adequate information about the contractor's employment 



*Allegations of discriminatibn filed by campus organizations, or by 
advocacy groups such as NOW, WEAL , NAACP , and The National Urban league, 
which do not contain the signature of any alleged victim of the dis- 
crimlriation or of an authorized representative of such an individual 
will be handled as part of a general compliance review* 



practices • Such information includes data reflecting generally the 
employment status of existing employees and specific infoimiation on 
the contractor's ?;ecruitment and hiring patterns;, and on its employ- 
ment criteria, policies, and procedures.* I* ' \lso be necessary 
in particular instnnccis to have access to ype^. ' - information perti- 
nent to employment decisions. It may also be ntjcessary to compare 
the treatment of. a number of indivldii-als in order' to determine factors 
which have affected relevant employment decisions. 

Examination of individiial records could conclusively demonstrate 
the existence of dtscrimination If, for example, there is overt mention 
in a personnel file that race, color, national origin, religion, or sex 
was improperly considered in an employment decision. In such a case, 
examination of more general statistical data might serve as a gauge 
of the extent of discrimination and the scope of the required remedy. 
4 similar approach would be warr^inted where initial comparison of 
personnel files of similarly situated employees indicates significantly 
different treatment corresponding with the race, color, ethnicity, 
religion, or sex of the employees involved. Where the focal point of 
an investigation becomes an individual or class instance of discrimi- 
nation, the examination of certain personnel records will in nost 
cases be necessary. 

It should be made clear that access by the Office for Civil 
Rights to personnel information is limited to its obligation to 
identify and eliminate dij crimination prohibited by the Executive 
Order, and to secure required affirmative action. The Office has no 
Intention or authority to seek information for any other purpose. 
With this in mind, we expect the full cooperation of institutions of 
higher education in providing the Office for Civil Rights information 
necessary to evaluate the contractor's compliance status • See 41 CFR 
Sections 60-1 . 7(a) (3) and 60-1.43, and paragraph (5) of the equal 
opportunity clause. 

In addition, the Office for Civil Rights' investigative re- 
sponsibilties require that it have access to employees of contractors, 
as sources of informationV The Office is therefore authorized to 
interview any employee, without the presence of a contractor repre- 
sentative, in the course of investigation or compliance activities, 
subject, of course, to reasonably procedures on time, place, and 
maiiner. (See 41 CFR Sections 60,-1 .20 , 60-1 • 24 and 60-1 .32.) 

The Office will request information In reasonable form, and 
will not demand access to Information and copying of records except 
during normal business hours. Failure to provide lni:<>rmatioti or 
permit access to and copyi. of pertinent recot^3:^^ £ Oncfcltutes non* 
compliance with the contract s obligations ?mdr^^^^ 

Order, and subjects the contractot to enforca•^i^t: t ^::^.tion, including a 



*See Appendix J on data requirements • 
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hearlng before an independent hearing examiner. During the course of 
an enforcement hearing the contractor has an opportunity to contest the 
Office for Civil Rights* determination as to the necessity and perti- 
nence of information it seeks. 

Consistent with. its limite(i responsibilities, the Office for 
Civil Rights will not publicly disclose information gathered during 
the course of^a compliance review except as indicated in the guidelines. 

Conduct of Compliance Reviews* 

1 • Notice to the Institution 

Once an institution has been selected and scheduled for review, 
a lettej is sent by the R^gion^l Civil Rights Director to the head of 
the ingtitution advising^him of the anticipated date for commencement 
of the review. This notification will be sent to the institution as 
far in advance as possible, but ordinarily at least six weeks prior to the 
initiation of the compliance review.** The notice rwill request the 
/'""i^^^^^^^'^.?^ prepare and make available either prior to or at the 
beginning of the review certain information which is necessary to a 
determination of compliance. This information ordinarily will consist 
of: 

1. For private institutions which are subject to Revised Order 
No. 4, a copy of the original affirmative action program including all 
of the b.ase data, analyses, documents and supporting data which were 
used in preparing the program. If the program has been in effect for 
more than six months, the updated affirmative action program and the 
evaluation of the program's opex^^tion since it was originally developed 
should be included, as well as all actions taken to correct any 
problems of discrimination or underutilization.; 

If either the original or Updated program has been in effect for 
less than six months, and if the institution beli(?>ves that actions 
taken under it would affect a determination of its compliance, the 
university may, of course, include such information in its report. 



*Thls section describes procedures normally followed, in the ab:.encG 
of unforeseen circumstances. 

**/in except:Um to this minimum notice period will be in the case 
of a pre -award review vhere the anticipated date of award of the 
contract or modification will not permit such notice. In these cir- 
cumstances, as much advance notice as possible will be given to the 
institution. We have found that the normal prior notice period can 
generally be. rib more than one week in these cases. However, in most 
circumstances, because an institution is directly involved in con-; 
tract negotiations with the Government, it can anticipate the need 
for an Off Ice for Civil Rights pre-award review sufficiently in ' 
advance of the receipt of notice to proceed with preparing the infor- 
mation necessary for the review. 
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2. For public institutions specifically exempted from Order No. 4 
and for private institutions which have not previously held contracts 
covered by the Executive Order, the notice will request that the insti- 
tution prepare the basic employment information described. If such 
institutions have drawn conclusions from the data as to discrimination 
or und^rutilization, the institutions are free to incltide the informa- 
tion, and we strongly encourage them to do' so. Information on any 
programs and policies which have been developed pursuant to the con- 
tractor's affirmative action obligations should also be included. 

3. If the institution, whether public or private, has been pre- 
viously reviewed by the Office for Civil Rights, a full report, both 
narrative and statistical, indicating all actions taken to correct any 
problems which may have been reported to the institution as a result 
of the prior review should be provided. 

The Regional Office may request that the above described infor- 
^^^atlon be submitted to it prior to commencement of the on-site review, 
or it may request that it be available when Its review team arrives to 
begin the on-site review. Although it would be preferable to schedule 
the review sufficiently In advance to permit the institution ta prepare 
the information and forward it to the Regional Office, this will not 
always be possible, particularly in the case of a mandatory pre-award 
review. 

2. On-site Review 

The purpose of a compliance review is to determine whether or not . 
the institution is fulfilling its contractual obligations of nondiscrimi- 
nation and affirmative action* In luost instances, prior to any review, 
it is helpful for the Regional Office to have the benefit of the con- 
tractor's own analysis of its employment practices, its own evaluation 
of its utilization of minorities and females and its own plans and 
programs for overcoming problems which^*'-it has identified through these 
self -evaluation procedures. Indeed , if the contractor has fully com- 
plied with its obligations under 41 CFR 60,-1 , 60-2, 60-3 and 60-20, the 
review may consist of no more than an evaluation by the Regional Office 
of the adequacy of the contractor's analyses and conclusions and of the 
plans and programs which it has developed to overcome problems of dis- 
crimination and underutillzation. The scope of the review will to a 
great extent depend on the quality of self-evaluation engaged in by the 
contractor prior to the on-site review. 

On the basis of a review of the data prepared by the contractor, 
the Regional Office will select for review specific departments or other 
organizational units, specific job categories across departmental or 
organizational lines, and specific personnel practices or policies 
applicable within the institution as a whole. If the review team deems 
it necessary for purpose of determining compliance, the review will 
involve the detailed examination of formal and informal personnel pro- 
cedures and policies, as wpill as Inidlvidual personnel records of em- 
ployees, former employees and applicants for employment in the organiza- 
tional units ^d job categories being analyzed. During the course of the 



review, the Regional Office team may wish to conduct interviews with 
employees, former employees and applicants for employment in those job 
categories or organizational units being examined and with personnel 
responsible for participating in the persomiel ucisions affecting the 
selected job categories or organizational units. Interviews may also 

be conducted with representatives of prganizatious active on the 

campus and community organizations which have an inter ast in equal 
employment opportunity. It should be emphasized that the organizational 
units, job categories and personnel procedures initially selected for 
examination may be expanded during the review if any information is 
developed which in the judgment of the Regional Office requires further 
evaluation and examination. 

Based on the information gathered through these processes, pre- 
liminary findings will be developed by the review team and presented to 
the head of the institution or his designated representative at an 
exit conference. Suggestions will be offered as to how the institution 
can correct or remedy any problems of discrimination or underutilization 
discovered during the review. While it is expected that the review 
team will keep the contractor's representatives fully informed of 
problems vis they are discovered during the review, the formal exit 
conference will assure that the contractor is fullv apprised of the 
likely findings of the review. 

i'he exit interview does not represent a formal presentation of 
the findings, but provides the contractor an opportunity to review and 
-aact to the probable findings, tc submit any additional documentation 
and to discuss any additional factors which may not have been brought 
Co the reviewers' attention during the review. 

3. Compliance Letter 

Within approximately 30 days of the on-site review and the exit 
conference, the head of the institution will receive a formal letter 
from the Regional Civil Rights Director. The letter will incilude an 
evaluation of the institution's compliance status in each organiza- 
tional unit, job category or personnel poli^-y or procedure examined 
during the review. The letter will include identification and 
discussion of all facts considered. The letter may also indicate 
specifically what must be accomplished by the contractor, suggestions 
as to what additional actions the contractor might take, and a maximum 
period of time within which the remedy must be effected. 

This letter may be presented either in person by a member of the 
Regional Office staff or mailed to the contractor. If major problems 
are found, the letter will be discussed in detail with the responsible 
administrative officers of the institution. 

4. Response by the Contractor 



Within approximately SO days of receipt of a compliance letter the ca 
tractor will be expected^o' respond in writing to the Regional Civil Rights 
Director, This response must address itself to each citation contained 



in the compliance letter a?>d indicate in detail whac action has been 
taken or is planned by the contractor on each point, including the 
period within which he intends to take action. If the action differs 
from that set forth as acceptable in the compliance letter, a full 
justification for the alternative must be set forth, including evidence 
that the alternative, will be effective • If the time limit fot effective 
action differs from that indicated in the compliance letter, the con- 
tractor must alvSo provide evidence to support his conclusion that the 
action cannot be effected within the time specified by the Regional 
Office- 

If the contractor disagrees with a finding made by the Regional 
Civil Rights Director, its response must state in detail the basis for 
disagreement and provide evidence to refute the validity of the facts 
upon which the finding was based, ox demonstrate that the finding 
itself was based on an ertoneous interpretation of the facts . In /?ny 
such case it is expected that the contractor will provide any additional 
documentation which it considers appropriate to support its position. 

Exceptions tc the exit conference, compliance letters and response 
procedures will in most cases be required in pre-award reviews which 
carry a requirement that notice be given to the Government contracting 
agency regarding the prospective contractor's compliance status within 
30 days of the request for clearance. In such instances every effort 
will be made by the Regional Office to issue the formal letter within 
3 weeks of the request, which would allow the contractor one week for 
response. If the contractor is unable for reasons beyond his control 
to respond within the one week period, an extension of the 30-day 
clearance period will be requested by the Office for Civil Rights from 
the contracting ..:gency. However, if the contractor elects not to 
respond within the one week or an extension cannot be secured from the 
contracting agency, the Office for Civil Rights will be unable to make 
the positive certification required for the award. 

5. Evaluation of the Response 

Within approximately 30 days of receipt of the institution's 
response, the\Regional Civil Rights Director will notify the head of 
the institution of the results of his evaluation of the response. If 
the response appears to the Regional Office to be satisfactory, or if 
the response is sufficient to alter a previous finding, the notification 
will indicate the Regional Of f ice »s tentative acceptance of the response 
.imd will advise the Institution that it has been forwarded to the Wash- 
ington Office with a recommendation for final acceptance. 

If the response is not acceptable to the Regional Of f ice, the 
notification will indicate the areas of unacceptability and usually will 
request a conference with the contractor to attempt to resolve the 
differences . If -a resolution cannot be achieved within approximately 30 
days follovrlng this notification, the matter will be forwarded to the: 
Washington Off ice with appropriate recommendations for additional 
conciliation efforts or enforcement action. - If such recommendaf* ons 
are made by a Regional Office, the head of the institution will bu so 
advised in writing by the Regional Civil Rights Director. When a case 
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QfMrl llTl^f ^' °f the Region;,! Office, the Washing t.on 

Zlatl .11 I additional conciliation efforts are nLessary 

OfflH rL'f prr'"'^"'*°"- ^"-^^ the Director of the 

Office for Civil Rl^^hts will infom the institufrion of its opportunity 



Conduct of Class Compl alnt_ Investiga t ions 
I- Notice to the Ins ti tut inn 



, r.n., i^,T ''^''^^^ ^^^^ °^ the filing of a class complaint 
a notice will be sent by the Regional Civil Rights Director to thlhlL 
of the institution advising him of the receipt of a c^puLt Jhis 
notice will include the date, place and circLstanLs^f Se bulged 
unlawful employment practice. Notification of a scheduled review wUI 
be sent to the institution as far in advance as possible but it Last 
two weeks prior to the Initiation of the investigation. least 

2. On-site In vestigation 

nrovldpJ ro%hrf"!/^ a-, investigation a copy of the complaint will be 
provided to the Institutl^^n, and the institution will be advised nf^hl 
procedures to be followed by the reviewer cond^tS th^in^estLati^ 
The institution will also be advised at this time of the parti cSS 
personnel processes and the organizational units or job categories which 

^soclated with the particular practice belng'e.a^S:dJ teXewf^Uh 
employees , former employees or applicants for employment 

Based on the Information gathered during the investigation 

prSS^'L he hSH"'^' f '^^"^^^ the'mvestlgSve i™-,.,d 
presented to the head of the Institution or his designated represeiEatlv. 

ieS"5J, ^ '"^-ll^S"!"- are valid? thf nve t^gat?"" 

team_»m advise the Institution as to the specific corrective actlM 

«e^«r 5" the contractor to rLedy the'dLcrimlnato^™ 

treatment, and of the date by which such actions should be taken It 
should be noted that while a formal finding Is not made « tS^xlt 
conference, this =h™.ld not preclude the clntractor°s acting to Remedy 
^eSJ^'of'loS^l^flSJLS:^"""";^"^*-* ''■--^^ conferencf .^r^rS • 
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It should be emphasized that the law protects individuals who have 
complained of discrimination from harassment by the employer because of 
that complaint. Instances of harassment or reprisals brought to the 
attention of the Office for Civil Rights may be considered a basis for 
enforcement action. Tne same criteria apply to relatives of complainants 
and to those who aid In a Government inquiry. 

Steps Following Noi^- compliance Determinations 



Show Cause Notices ' . 

When the Director of the Office for Civil Rights has reasonable 
cause to believe that a contractor has violated the equal opportunity 
clause, he may issue a notice requiring the contractor to show cause, 
within 30 days, why monitoring, enforcement procedures or other ap- 
propriate action to ensure compliance should not be Instituted, (See 
41 CFR 60-1.28) A show cause notice will in all cases be issued to 
the contractor when it is found that a contractor does not have an 
affirmative action program or that the program is not acceptable under 
the standards contained in 41 CFR 60-2.10 through 60-2.32. The Depart- 
ment of Labor recently issued a Notice of Proposed Rule-Making to 
require that a show cause notice be issued when there is a substantial 
deviation from an affirmative action program (37 FR 17766). In other 
enforcement circumstances, a show cause notice is not required and its 
use is at the sole discretion of t-^^e Director, Office of Federal 
Contract Compliance, Department abor. 

5how» qause notices may also be issued by the Regional Civil Rights 
Director asjjj part of letters of findings following either a compliance 
review or a complaint investigation if it is found that an institution 
which is required to have developed an affirmative action program has 
not done so, or that the affirmative action program which has been 
developed by the institution does not conform to the guidelines con- 
tained ixi 41 CFR 60-2.10 through 60-2.32. 

Sanctions and Penalties v 



The Executive Order authorizes the imposition of the following 
sanctions and penalties against contractors who have failed to comply 
with the provisions of the Executive Order and the implementing 
regulations: 

1 . Publication of the name of the non-complying contractor. 

2. Cancellation, termination, and suspension of contracts or 
portions of contracts. 

3. Debarment from future contracts or extensions or modificatloiis 
of existing contracts. 

In addition, the Director, Office of Federal Contract Compliance, 
may in some cases recommend to the Department of Justice or the Equal 
Employment Opportunity Commission the Initiation of appropriate ju^Sicial 
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proceedings, Including criminal proceedings by the Deoartment of 
Justice for providing false information. 

^° ^he imposition of any s anctions and penalties 
reasonable ef forts within a reasonabl e_tiiF;i^ ri^^ drT^ secure 
co^Tanc^hrough^on f erence , co nciliation . mediation and~^^^^sion 
and_the^gn^torjnugt be af forded 'an ~5^^^mIKitrf5F^n^^irp~^ ' 
have briefly described the processes of c"5^^ference , conciliation, 
mediation and persuasion above in outlining the compliance review and 
complaint investigation procedures. When these efforts fail to produce 
corrective action adequate to overcome any instance of noncompliance 
appropriate administrative proceedings leading to the imposition of ' 
sanctions^ and penalties will be initiated. The first stero in this 
process will be a letter giving contractors 10 days in which to 
comply or request a hearing before an impartial hearing officer. The 

?nfcJr60-^ ?r°^^'J°?.°'.n'^f?f^''°"^ penalties are detailed 
in itl CFR 60-1.26, 60-1 . 27 , 60-1 . 30 and 60-1.31. 

^.v, ^^^''^"S adjudicates whether the contractor is out of compliance 
with the requirements of the Executive Order and its regulations 
.r^^Lr.*"^^ ^""""T. ^PPlic^ble law provides otherwise, the burden 

of proving noncompliance is on the Government. Hearings are conducted 
in accordance with the Department's rules for such proceedings, pub^ 
lished^at 45 CFR Part 82 and 37 Fed. Reg. 7323. These rules also 
prescribe the procedures for intervention of interested parties in 

of^^he''^!M1 °" ^^h^" ^^^^ Department 

of the decision of the hearing officer (section 82.37). 

The Office for Civil Riguts is responsible for advising HEW contract- 
ing agencies as to whether contractors for which they are responsible cJn 
comply with t .a requirements of the equal employment opportunity clause 
contained in each Federal contract over $10,000. Such advice is binding 
upon the contracting officers in their determinations of the responsibility 
of prospective contractors. OFCC is responsible for advising oth'lr agencies 
on the contractor's compliance status. Such advice is ordinarily based 
upon the informatiop and findings of the OCR review. 

If the Office for Civil Rights has determined, pursuant to the 
review and enforcement procedures outlined in this and the preceding 
^n,>n^^;!n^^ unable to comply with its equal emplo^ent 

opportunity obligations, the Director may so advise all contracfing 
agencies.* This notification may or may not occur in the context of a 

^ -CFR. 60^2.2. provides in part that [Any contractor required . . ; to 
develop an affirmative action program . . . who has not complied fully . . 
is not in compliance with Executive Order 11246 . . ..'.'and * 'Is unable 
to comply with the equal employment opportunity clause" unless the govern- 
ment can ''otherwise affirmatively determine that the contractor is able 
to comply wita his equal employment obligations or , unless , upon review. 
It Is determined by the Director [Office of Federal Contract Compiiance 
that suostantlal issues of law or fact exist as to the contractor's 
.^sponslbility to the extent that a hearing is, in his sole judgment, 
required prior to a determination.. . . 
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response to a request for clearance of a new award or of the modification 
or extension of an existing contract.** 

Notification of '^inability to comply" to contracting agencies 
by tki^ Director of the Office for Civil Ri.ghts has the effect of denying 
or deferring the extension of sn exis^^'Jng contract or the award of a new 
contract which may arise. In such cases, the contractor is entitled to 
have an irimediate hearing on its compliance status concurrent with the 
second denial or deferral of a contract award. 

Procedures for a formal hearing, lucludlng those for cancellation 
or termination of existing contracts and debarment from further contracts, 
are set forth in detail in 41 CFR 60-1. 26(b) (Tab B) , and in Chapter 27-10 
of the Department: of Health, Education, and Welfare General Administration 
Manual (34 FR 1276) . 



** 41 CFR 60-1. 20(d) provides that contracts of $1 million or more, 
including modifications or extensions of existing contracts which involve 
the allocation of additional funds in the amount of $1 million or more, 
can not be awarded without a finding that the prospective contractor is 
complying with the provisions of che Executive Order and the implementing 
regulations. 
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Dat a Gathering and Analysis - Suggested Procedures 

A necessary prerequisite to the development of a meaningful affirmative 
action program is the Identification and analysis of problem areas 
Inherent In minority and female employment, and an evaluation of the 
opportunities for utilization of minorities and women in the contractor's 
workforce • (See Guidelines p. 2 for an explanation of the obligations 
of public contractors*) 

The first step in the contractor's analysis of its workforce is to 
determine where policies and practices have had the effect of denying 
equal employment opportunity and benefits to certain groups of persons 
on a discriminatory basis. This will necessitate the development of a 
comprehensive inventory of all employees* 

An employer must then organize this Inventory so as to determine? 

1. any patterns of job classification and assignment identifiable 
by sex or minority group; 

2. any job classlflcatlcn or organizational unit where women and 
minorities are not employed or are underutilized (see Guidelines 
p. 3 for a definition of underutilization) ; and 

3. any patterns of difference in rate of pay, status, type of 
appointment, termination, or rates of advancement within job 
classifications or organizational units which are identifiable 
by sex or minority group. 

The results of a contractor's analysis should be shared and discussed with 
personnel relations staff, with department and divisional heads and with 
other supervisors responsible for academic and nonacademic personnel to 
determine whether patterns suggesting deficiencies in equal employment 
exist and, if so, why* At this stage of evaluation, some Institutions 
have set up task forces to assist in identifying discriminatory patterns 
and practices. This has proven particularly useful in the area of 
academic employment, where the faculty has traditionally had a principal 
responsibility for matters relating to faculty status, 

A. Basic Data File 

The contractor must first establish a basic data file i its employees. 
This is the primary source material of the institution and need not be 
submitted to the Office for Civil Rights^;^^ contractor may be 

required at some time to supply OCR with this information in order to 
determine the accuracy in the compilation of the data. 
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The basic file should contain the following for each employee: 

(1) name and /or identification number (See discussion below) 

(2) sex 

(3) ethnic identification (Negro, Spanish-surnanied, .American 
Indian, Oriental. All others, including Caucasians, should be 
identified as •♦other") 

(4) year or date of birth, or age 

(5) current salary (full-time annual equivalent) 

(6) current job family or generic job family 

(7) current job title 

(8) personnel action resulting In current job title (new hire, 
promotion, transfer, demotion) ' 

(9) date of personnel action resulting in current title (years In 
current job) 

(10) previous job title 

(11) employment status (full-time, part-time, tenured, non-tenured, 
etc.) 

(12) educational level 

(13) organizational unit where employed 
• (14) date of hire 

The contractor may wish to compile this basic data in the form of ^ .laster 
list, or computer printout, arranged by department, within department bv 
job classification, and within job classification by length of service and 
salary. The Office for Civir Rights will not normally require that the»« 
printouts be submitted, if the summaries described below are compiled in 
such a way as to be sufficient to determine compliance. 

In collecting data on employees, it is not necessary to Identify the 
employees by name. Where there Is an objection raised by an individual to 
providing data on his or her race or sex, It should be made clear that 
individuals are not themselves legally bound to report such information . 
Where an inventory by voluntary submission of such data on the part of 
employees Is not obtained, however , employers must rely on their supervisors 
to make identification on the basis of their ' 'best knowledge " of employees . 
It is clear that no inventory method , 'and particularly the latter one , will 
provide perfect accuracy. Nevertheless, the Institution must devise some 
method which will produce reasonably accurate data upon which to base its 

identification of problems or deficiencies and to develop a responsive 
affirmative action program. 

B. Organization 

The basic data on all employees must be summarized for ready analysis 
in the following manner: 

1. by department, a list of each job classification In descending 
order (e. g. prof essor, associate professor; secretary 1 , secretary 2, etc.) 
; showing the numbers by sex for each racial and ethnic group, as well as 
^cumulative figures for minorities and for females generally. 
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Z* by job classification, within the entire institution, showing 
the numbers by sex for each ethnic group, as well as cumulative figures 
for minorities and fur females generally. In order to satisfy this require- 
ment an institution must establish an organization chart, broken down by 
career ladders; It must also classify all job titles and organize them 
into career ladders. The duties, educational requirements, experiential 
requirements and pay ranges for each position must be made reasonably 
explicit • 

3. by department, the mean salary in each job classification, 
by sex for each racial and etthnic group. 

4. by job classification, across department lines, the mean 
salary In each classification, by sex for each racial and ethnic group, 

G. Required Analysis 

1 . Availability of Women and Minorities 

A unique aspect of equal employment opportunity under the 
Eexecutive Order is the required compilation of availability data on 
women and minorities for use as a measure of the contractor's equal 
employment opportunity. By comparing availability data with current 
employees, the contractor has an Indication of how representative its 
workforce is of the persons qualified for employment in its Institution. 

The Department of Labor's Revised Order No. 4 (41 CRF 60-2. 11(a) (1 and 2) 
contains^ explicit guidelines for constructing an availability index for 
minorities and an availability index for women. These indices are par* 
ticularly applicable in the case of nonacademic personnel. 

The demographic data needed to develop these estimates can generally 
be secured through the Census Bureau, the Department of Labor's Bureau 
of Labor Statistics and its Women's Bureau, and from city, coc^ity and 
state governments, including planning commissions and public employment 
agencies . Estimates concerning minority population , workforce and 
requisite skills may of ten be obtained from local Chambers of Commerce, 
union organizations, employer associations, local educational Institutions, 
community organizations, and minority and women's advocacy groups such 
as the Urban League and NOW. The community organizations serving 
minorities and women will of ten be the closest to the situation and 
thus should be contacted by the contractor In preparing estimates of 
■ availability..'. ,'■ 

For academic personnel the development of avaliabllity figures is slightly 
different, because the recruiting area will vary from institution to 
institution. It may be a national or even international one. Because 
the skills required for a particular position are often quite specialized, 
accurate information on availability may be more difficult to obtain. 

OCR recommends the following procedure for determining availability figures 
for women and minorities for academic positions: 

O .[any disciplinary associations and prof essional groups have data that show 
ERI^ tercent ages of racial ; and national origin minorities available In certain ■ 
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fields, and a 1968 study by the Ford Foundation (Office of Reports) 
provides percentages of Negroes holding doctorates . To determine the 
number of women available for senior level positions, the Office 
recoranends that the contractor use data available from the National 
Register of Scientific and Technical Personnel prepared by the National 
Science Foundation, and the U.S. Office of Education's annual reports 
on earned degrees. Another source is the National Research Council 
of the National Academy of Science. This data has been compiled 
by sex, but is now being compiled by race, as well. The NSF data is 
broken do«m by sex, specialty and subspecialty, highest degree, years of 
professional experience, and primary work activity. The OE daCa is broken 
down by sex,^degree earned, school granting degree, and specialty. For 
women in junior positions, the Office recommends that the contractor 
consider the OE annual report of earned degrees for the last 5 years and 
current graduate school enrollments. 

To the extent that an institution makes a practice of employing its own 
graduates, the number and percentage of graduate degrees which it has 
itself awarded to women and minorities in the past ten years or so 
should be reflected in the goals which it sets for its future faculty 
appointments. 

For academic employees the basic national data on earned doctoral degrees 
win provide the basis for a utilization analysis of a contractor's work- 
force, unless the contractor can otherwise demonstrate that the labor 
market upon which it draws is significantly different from this base. 
For example, some institutions appoint a large number of new faculty 
frora a particular group of graduate schools; such institutions may use 
data obtained from these schools to determine the availability of women and 
Tulnorities. If the annual output of women and ijslnoritles from the 
primary feeder schools exceeds the national average, the contractor will 
be expected to use the higher figures to determine availability. If the 
output from the feeder schools is less than the national average, the 
institution will be expected to justify its use of such recruitment 
sources, or use the higher -figures to determine eligibility. 

2. Comparison of Current Workforce with Ava ilability Data 

The next step for the contractor is to compare the number of 
women and minorities in its eurrent workforce with their availability in 
the market from which it can reasonably recruit. This comparison must 
be by comparable job categories . Wherever the comparison reveals that 
a hiring unit of the university (a department or other section) is not 
employing minorities and women to the extent that they are available 
and qualified for work, it is then required to set goals to overcome 
this situation. 

Goals should be set so as to overcome deficiencies in the utilization 
of ndnorl ties and women within a reasonable time. la^^m^^ this 
can be accomplished within 5 years; in others more time or less time 
• will be required. 

Goals may be set in numbers or percentages, and should reflect not 
CD?r\ number of nev Ires but also the projected overall composition 
i:i\lV>;he work force in the given unit. 
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It is necessary to set goals that will overcome underutilization in the 
institution's work force within a reasonable period of time, not merely 
to set goals for new hires based on current availability. 

In many institutions the appropriate unit for goals is the school or 
division, rather than the department. While estimates of availability in 
academic employment can best be determined on a disciplinary basis, 
anticipated turnover and vacancies can usually be calculated on a wider 
basis. While a school, division or college may ba the organizational 
unit which assumes responsibility for setting and achieving goals, 
departments which hav^ traditionally excluded women or minorities from 
their ranks are expected to make particular efforts to recruit, hire 
and promote women and minorities • In other words, the Office for Civil 
Rights will be concerned not only with whether a school meets its overall 
goals, but also whether apparent general success has been achieved only by 
strenuous efforts on the part of a few departments. 

3. Salary Analysis 

A salary analysis is required for all employees. The basic 
question to be answered by such an analysis is whether there is a 
difference in the salary of employees with the same job title that can 
be attributed to their sex or minority status. However, before this 
analysis is done,, job titles must be compared and overlapping ones 
merged so that persons doing the same work with different job titles 
benefit from the salary analysis. 

The most effective means of undertaking a meaningful salary analysis 
may vary from institution to institution. Factors which are taken 
into consideration in determining salary may vary among and even within 
Institutions. The purpose and function of every salary analysis should 
be to determine whether women or minority group persons are being paid 
lower wages for performing the same or essentially the same duties. 

D. Addit^-onal types of analyses which are useful in determining compliance 

1. Locations Analysis 

In an attempt to prevent the development of segregated job titles 
in any physical location, a locations report is suggested. This report 
nhould examine the race-sex- -natlbnal origin composition of each job title 
in each major organizational unit of the institution, e.g. , athletic 
department, health servlc^es, hospitals, central ad deans' 
offices,'buildlng and grounds, .etc. 

This analysis may not be revealing where the units 1^^ J are small or 
where the numbers of minorities or women in the job tltl Jre : . But 
where a university discovers that it has one minority or sex group • clustered 
in any one unit, even though there are members of the opposite sex or of 
other minorities in the same job title clustered elsewhere, corrective action 
must be taken. If a university discovers the reason for this concentration, 
it can prevent it from recurring or continuing by altering its policies* 



This type of analysis may also be usaful in decermining at what point in 
the organizational structure women or minorities cease to move upward 
and what obstacles to upward mobility may exist within the contractor's 
organizatior.al structurre. 

2. Promotion Analysis 

A university may also compile data to determine the success or 
fa-xlure of women and minorities in attaining promotion or tenure 

S%^nn^?K^ ^° f "^^^^ 'P^"^ P^^^'^ ^° g^i"in8 promotion 

or tenure by males and by females of similar experience or bv minorities 
and by others of similar experience. Another comparison could show the 
percentage in each group eligible for and those granted promotion or 
tenure. Wide variance among sex-ethnic-racial groups would necessitate 
rurther analysis . 

E. Testing and Te st Validat ion 

41 CFR 60-3 ("Employee Testing and Other Selection Procedures") 
requires all contractors to validate tests used as a basis for employ- 
ment decisions, in order to make certain they are not discriminatory 
and provides that contractors may be required to validate other employee 
selection techniques. 

The term '^test"' is defined as any paper -and -pencil or performance 
measure used as a basis for any employment decision and all other formal 
scored, quantified or standardized techniques of assessing job suitability. 

The latter techniques include personal history and' background requirements 
which are specifically used as a basis for qualifying or disqualifying 
applicants or eTnj?loyees, specific educational or work history require- 
ments, scored interviews, biographical information blanks, interviewer's 
rating scales, and scored application forms. 

If a test or selection technique Is detentdned to have a disproportionate 
Impact on minority persons or women, such test or selection technique must 
be validated pursuant to the regulations cited above. 

A testing report should contain the following data: name of test, publisher 

and publication date of the test, the groups on whom it was validated and ' 
when^and where i the groups to whom it is administered by the contractor and 

in what employment decisions it is used, the average score, the^^ 
deviation for each race-sex group taking the test and the number of people in 
each race-sex group taking the test. Data should be kept indicating the 
scores , standard deviation, and number of people in each race- sex group who 
took the test and subsequently received a favorable personnel action (hired 
promoted, placed in new job) in part because of their test scores. Based on* 

the analysis of this data, the: contractor must determine where tests ^m 
eliminated or modified. 



